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IN THE U.S. 



Michael JAMES et al . 



PATENT AND TRADEMARK OFFICE 



Conf.: 9659 



PATENT 
4450-0356P 



Appl . No. : 



09/855, 822 



Group: 2182 



Filed: 



May 14, 2001 



Examiner : Unknown 



For: 



SYSTEM FOR CLOCK SYNCHRONIZATION 



REVOCATION OF POWER OF ATTORNEY, SUBSTITUTE POWER 
OF ATTORNEY, AND CHANGE IN CORRESPONDENCE ADDRESS 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



RECEIVED 



Sir: 



MAY 2 6 2004 

Technology Center 2100 



The Assignee of the above-identified patent application, 
CIENA Corporation having a business office at 12 01 Winterson 
Road, Linthicum, MD 21090, as evidenced by the enclosed 
Certificate Under 37 C.F.R. § 3.73(b) showing chain of title, 
hereby revokes any and all previous powers of attorney for the 
above- identified patent application or issued patent, and hereby 
appoints the practitioners at CUSTOMER NO. 02292 (BIRCH, STEWART, 
KOLASCH Sc BIRCH, LLP) as the attorneys of the Assignee to receive 
all correspondence relating to the above- identified application 
or patent and to transact all business in the United States 
Patent and Trademark Office connected therewith, with full power 
of substitution and revocation, and the Assignee ratifies any act 
done by the Assignee's attorneys in respect of this patent. 



Application No. 09/855,822 



^ t jB The new correspondence address is: 



BIRCH, STEWART, KOLAS CH & BIRCH, LLP or Customer No. 02292 
P.O. Box 747 

Falls Church, VA 22040-0747 
(703) 205-8000 

The undersigned (whose title is supplied below) is empowered 
to sign this Revocation and Substitute Power of Attorney on 
behalf of the Assignee. 

I hereby declare that all statements made herein of my own 
knowledge are true, and that all statements made on information 
and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false 
statements and the like so made are punishable by fine or 
imprisonment, or both, under Section 1001 of Title 18 of the 
United States Code, and that such willful false statements may 
jeopardize the validity of the application or any patent issued 
thereon. 





Russell B. Stevenson, Jr. 



Typed or printed name 



Senior Vice President 
General Counsel & Secretary 
CIENA Corporation 



Title 



Enclosure : 



Certificate Under 37 C.F.R. § 3.73(b) 
showing chain of title. 



(Rev. 02/18/2004) 
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PATENT 
4450-0356P 



IN THE U.S. PATENT AND TRADEMARK OFFICE 
Michael JAMES et al . Conf . 9959 

09/855,822 Group: 2182 

May 14, 2001 Exami ne r : Unknown 

SYSTEM FOR CLOCK SYNCHRONIZATION 



CERTIFICATE UNDER 37 C.F.R. § 3.73(b) 

SHOWING CHAIN OF TITLE . RECEIVED 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 



MAY 2 6 2004 

Technology Center 2100 



CIENA Corporation, a corporation certifies that it is the assignee 
of the patent application or issued patent identified above by 
virtue of either: 

A. □ An assignment from the inventor (s) of the patent 
application or issued patent identified above. The 
assignment was recorded in the Patent and Trademark 

Office at Reel , Frame , or for which a copy 

thereof is attached. 



- OR - 



B. ^ A chain of title from the inventor (s) , of the patent 
application or issued patent identified above, to the 
current assignee as shown below: 

1. From: ONI SYSTEMS CORPORATION 
To: CIENA Corporation 

The document was filed in the Patent and Trademark 
Office on March 8, 2 004, for which a copy thereof is 
attached. 



Appl. No. 09/855,822 

2. From: Michael JANES and Kent Wilfred G. RYHORCHUK 
To: ONI SYSTEMS CORPORATION 

The document was recorded in the Patent and Trademark 
Office at Reel 12184 , Frame 645. 



Additional documents in the chain of title are attached. 

Copies of assignments or other documents in the chain of 
title are attached 

The undersigned has reviewed all the documents in the chain 
of title of the patent application or issued patent identified 
above and, to the best of undersigned's knowledge and belief, 
title is in the assignee identified above. 

The undersigned (whose title is supplied below) is empowered 
to sign this certificate on behalf of the assignee. 

I hereby declare that all statements made herein of my own 
knowledge are true and that all statements made on information and 
belief are believed to be true; and further that these statements 
were made with the knowledge that willful false statements and the 
like so made are punishable by fine or imprisonment, or both, 
under Section 1001 of Title 18 of the United States Code and that 
such willful false statements may jeopardize the validity of the 
application or any patent issued thereon. 




Senior Vice President 
General Counsel & Secretary 

CIENA Corporation 

Title 

(Rev. 02/08/2004) 
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) Atty. Docket No.: 4450-0359P 

Page 1 of 1 



^ ^\ RECORDATION FORM COVER SHEET „ 


<A ■ ^ 

MAY 2 5 2004 J To the Director of the U.S. Patent and Trademark Office: 
v Ml Please record the attached original documents or copy thereof. 

Y>. £-/ „ . ■■ 


\ Yy. ,13/ — 

1. N^5^f co^n^^g party(ies): 
ONI SYSTEMS CORPORATION 

Additional name(s) of conveying party(ies) attached? 
□ YES NO 


2. Name and address of receiving party(ies) 
Name: CIENA Corporation 
Internal Address: 

Street Address: 1201 Winterson Road 
City: Linthicum State: MD ZIP: 21090 
Country: USA Postal Code: 
Additional name(s) & address(es) attached.' LJ l^J 


3. Nature of conveyance: 

□ Assignment Merger 
Execution Date: June 21, 2002 


4. Application number(s) or patent number(s): 

If this document is being filed together with a new application, th 

A. Patent Application No(s). 
10/161,217 
09/933,991 
09/855,822 
10/027,916 

Additional numbers attac 


5 execution date of the application is: 
B. PatentNo.(s). RECEIVED 

MAY 2 6 2004 

Technology Center 2100 

hed? □ YES 03 NO 


5. Name and address of party to whom correspondence 
concerning document should be mailed: 

Name: BIRCH; STEWART, KOLASCH & BIRCH, LLP 
Street Address: P.O. BOX 747 

City: FALLS CHURCH State: VA ZIP: 22040-0747 
Country: USA 


6. Total No. of applications/patents involved: four (4) 


7. Total fee (37 C.F.R. § 3.41): $160.00 
^ Enclosed 

[3 Authorized to be charged to deposit account, 
if no fee attached. 


3 pppnQit armunt number: 02-2448 


(Attach triplicate copy of this page 
if paying by deposit account) 


DO NOT USE THIS SPACE 


9. Statement and signature. 

Michael R. Cammarata, #39,491 : 'X /'V <*>^ _ March 8 2004 

Name ofPerson Signing/Reg. No. ^ Signature 


Total number of pages including cover sheet, attachments, and document: sixty (60) 



MRC/kpc 

(Rev. 02/13/2004) 



Papers Red herewith on: 
DOCKET NO.: ^52 



owes 

□New Application with Transmittal Letter 

□ Utility ODesign OCIP riPfl^B 

□ Filing Under 37 CFR 1.53(b) 

□ Filing Under 37 CFR 1.53(d) (CP- 

□ Filing Under 37 CFR 1.114(RCE) 

□ Specification Consisting of: 

□ Combined Declaration & Power of / 
"gl Assignment / Cover Letter (fll£ 
"□Utter to Official Draftsman - D 

□ Drawings Sheets □Formal ^Informal ORed-ink 

. w Formalities Letter and Executed Declarat,on 

□ Priority Documerrt(s)/Cover Utter, No. Doc 

□ Amendment __ 
□ TransmtlLtr 

□ Response, 
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□ Other.. 



Due Date: . 



□ Urge Entity □ Small Entity 
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RECEIVED 

MAY 2 6 2004 

Technology Center 2100 
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TRe first State 
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JUNE, A.D. 2002, AT 11:59 O'CLOCK P.M. 
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PTO/SB/92 (OB-00) 
Approved for use through 1 0/31/2002. OMB 0651-0031 
_ . U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 

Under the Paperwork Reduction Ad of 19&5, no persons are required to respond to a collection of information unless It displays a valid OMB control number. 



Certificate of Mailing under 37 CFR 1.8 



I hereby certify that this correspondence is being deposited with the United States 
Postal Service with sufficient postage as first class mail in an envelope addressed to: 



Assistant Commissioner for Patents 
Washington, D.C. 20231 



on 



October 18, 2002 



Date 





Signature 



Karey L. Congdon 



Typed or printed name of person of signing Certificate 



Note: Each paper must have its own certificate of mailing, or this certificate must identify 
each submitted paper. 



Burden Holt Statement This form ts estimated to take 0.03 hours to complete. Time wID vary depending upon the needs of the individual case. Any cnrnments on 
me amburit of time vou are required to complete this ton* should be sent to the Chief Information Officer, U. S. Patent and Trademark Office. Washington, DC 
20231 DO NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Assistant Commissioner for Patents, Washington, DC 20231. 



Stite of Delaware 

J PAGE 



Office of. the Secretary of State 



I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF 
DELAWARE , DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE CERTIFICATE OF INCORPORATION OF "ONI SYSTEMS CORP." 
FILED IN THIS OFFICE ON THE TWENTY - FOURTH DAY OF FEBRUARY, A.D. 
2000, AT 9 O'CLOCK A.M. . 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 

KENT COUNTY RECORDER OF DEEDS. 




STATS OF DELAWARE 
SECRETART OF STATE . 
DIVISION OF CORPORATIONS 
FILED 09:00 AM 02/24/2000 

CERTIFICATE OF INCORPORATION 001092105 ' ^nioso 



OF 



ONI SYSTEMS CORP. 



ARTICLE I 



The name of the corporation is ONI Systems Corp. 

ARTICLE II 



The address of the registered office of the corporation in the State of Delaware is 15 East 
North Street, City of Dover, County of Kent. The name of its registered agent at that address is 
Incorporating Services, Ltd. 

ARTICLE III 

The purpose of the corporation is to engage in any lawful act or activity for which 
corporations may be organized under the General Corporation Law of the State of Delaware. 

ARTICLE IV 

The total number of shares of stock which the corporation has authority to issue is One 
Thousand (1,000) shares, all of which shall be Common Stock, $0,001 par value per share. 

ARTICLE V 



The Board of Directors of the corporation shall have the power to adopt, amend or repeal 
the Bylaws of the corporation- 

ARTICLE VI 

Election of directors need not be by written ballot unless the Bylaws of the corporation 
shall so provide. 

ARTICLE Vn 

To the fullest extent permitted by law, no director of the corporation shall be personally 
liable for monetary damages for breach of fiduciary duty as a director. Without limiting the 
effect of die preceding sentence* if the Delaware General Corporation Law is hereafter amended 
to authorize the further elimination or limitation of the liability of a director, then the liability of 
a director of the corporation shall be eliminated or limited to the fullest extent permitted by the 
Delaware General Corporation Law* as so amended. 

Neither any ^^ mmt nor repeal of this Article VII, nor the adoption of any provision 
of this Certificate of Incorporation inconsistent with this Article Vn» shall e&nmate, reduce or 
otherwise adversely affect any limi tation on the personal liability of a director of the corporation 

fyjprfrg at the time of such amendment, repeal or adoption of such aa inconsistent provision. 

; * ' - ■ : * ; . 

•. c '-." V- 1 . x. . ',' ' t-^-j- ■? - i t , i'' "cf.*-^* 1 ft 't : r +' .- '• ; - \ ' ' ' 
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ARTICLE VUI 

The name and mailing address of the incorporator is Srevcn S, Levinc, c/o Fenwick & 
West LLP. Two Palo Alto Square; Palo Alto, California 94306. 

. The undersigned incorporator hereby acknowledges that the foregoing certificate is his 
act and deed and that the facts seated herein are true 

Dared: February 24, 2000 

Steven S. Levin e; Incorporator 



STATS of aszjuaxs 

SZCBBT&RY OF SZAZE 
DIVISION OF COSPORATIOKS 
FILED 09:00 IH OS/06/2000 

0012B7S71 - 31 77050 



AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 

(OngmaJly incorporated on February 24, 2000) 

ONI Systems Corp.. i Delaware corporation, hereby certifies that the Amended and 
Restated Certificate of Incorporation of the corporation attached hereto as E*hjbft"A- . which »s 
incorporated herein fay this reference, has been duly adopted by the corporation s Board of 
Directors and stockholders in accordance with Sections 2*2 and 245 of tic Delaware General 
Corporation Law. with the approval of the corporation's stockholders having been given by 
written consent without a meeting in accordance with Section 228 of fee Delaware General 
Corporation Law. 

IN WITNESS WHEREOF, said corporation has caused this Amended and Restated 
Certificate of Incorporation to be signed by its by duly authorized officer. 

Dated: June J_. 2000 ONT Systems Corp. 




ichael A. Dillon, 
Vice President. General Counsel 
and Secretary 
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Exhibit "A" 



AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 



ARTICLE I 
The name of the corporation is ONI Systems Corp. 

ARTICLE II 



The address of the registered office of the corporation in the State of Delaware is 15 East 
Worth Street City of Dover, County of Kent The name of its registered agent at that address is 
Incorporating Services, Ltd. 

ARTICLE m 

The purpose of me corporation is to engage in any lawful act or activity for which 
corporations may be organized under the General Corporation Law of the State of Delaware 

ARTICLE IV 

The total number of shares of all classes of stock which the corporation has authority to 
issue is 710.000.000 shares, consisting of two classes: 700.000,000 shares of Common Stock, 
$0.0001 par value per share, and 10,000,000 shares of Preferred Stock, 50.0001 par value per 
share. 

The Board of Directors is authorized, subject to any limitations prescribed by the law of 
the State of Delaware, to provide for the issuance of the shares of Preferred Stock in one or more 
series, and, by filing a Certificate of Designation pursuant to the applicable law of the State of 
Delaware, to establish from time to time the number of shares to be included m each such series, 
to fix the designation, powers, preferences and rights of the shares of each such series and any 
qualifications, limitations or restrictions thereof; and to increase or decrease th e num ber of shares 
of any such scries (but hot below the number of shares of such series then outstanding). The 
number of authorized shares of Preferred Stock may also be increased or decreased (but not 
below the number of shares thereof then outstanding) by the affirmative vote of the holders of a 
majority of the stock of the corporation entitled to vote, unless a vo te of any other holders is 
required pursuant to a Certificate or Certificates establishing a series of Preferred Stock. 

Except as otherwise expressly provided in any Certificate of Designation designating any 
series of Preferred Stock pursuant to me foregoing provisions of this Article IV. any new series 
of Preferred Stock may be designated, fixed and determined as provided herein by the Board of 
Directors without approval of the holders ofCornmon Stock or (he holders of Preferred Stock, or 



any scries thereof and any such new scries may have powers, preferences and rights, including, 
without limitation, voting rights, dividend rights, liquidation rights, redemption rights and 
conversion rights, senior to, junior to or pari passu with the rights of the Common Stock, the 
Preferred Stock, or any fixture class or series of Preferred Stock or Common Stock. 

ARTICLE V 

The Board of Directors of the corporation shaJl have the power to adopt, amend or repeal 
the Bylaws of the corporation. 

ARTICLE VI 

For the management of the business and for the conduct of the affairs of the corporation, 
and in further definition, limitation and regulation of the powers of the corporation, of its 
directors and of its stockholders or any class thereof, as the case may be. it is further provided 
tha.tr 

(A) The conduct of the affairs of the. corporation shall be managed under the direction 
of the Board of Directors. The number of directors shall be fixed from time to time exclusively 
by resolution of the Board of Directors. 

(B) Notwithstanding the foregoing provision of this Article VL each director shall" 
hold office until such director's successor is elected and qualified, or until such director's earlier 
death, resignation or removal. No decrease in the authorized number of directors constituting the 
Board of Directors shall shorten the term of any incumbent director. 

(Q Election of directors need not be by written ballot unless the Bylaws of the 
corporation shall so provide. 

(D) No action shall be- taken by the stockholders of the corporation except at an annual 
or special meeting of stockholder called in accordance with the Bylaw of the corporation, and 
no action shall bE taken by the stockholders by written consent 

(E) Advance notice of stockholder nominations for the election of directors of the 
corporation dhd of business to be brought by stockholders before any meeting of stockholders of 
the corporation shall be given in the manner provided in the Bylaws of the corporation. Business 
transacted at special meetings of stockholders shall be confined to the purpose or purposes stated 
in the notice of meeting. 

(F) Subject to Section 65 of the Bylaws of the corporation, stockholders of the 
corporation holding at least sixty-six and two-thirds percent (66-2/3%) of the corporation's 
outstanding voting stock then entitled to vote at an election of directors shall have the power to 
adopt, amend or repeal Bylaws of (he corporation. 

The affirmative vote of the holders of at least sixty-six and two-thirds percent (66-2/3%) 
of the corporation's outstanding voting stock then entitled to vote at an election of directors* 



voting together as a single class, shall be required to alter, change, amend, repeal or adopt any 
provision inconsistent with this Article VI. 

ARTICLE VII 

To the fullest extent permitted by la-, no director of the corporation L sh all be 'v^mUy 
To tne ruuesi r ' , • j w M a director. Without limiting the 

Hable for monetary damage^ ^^^^j^^c^oxation Uw is hereafter amended 

Delaware General Corporation Law, as so amended. 

Neither any amendment nor repeal of this Article VTL nor the adoption of any provision 
of this C^aS of^^ian Consistent with this Article VTL shall elimmate. reduce or 
o^se^vc^r^S^yteutalion on the personal liability of a director of the corporatxon 
SgatSe tooS^endment, repeal or adoption of sneh an inconsistent proton. 

The affirmative vote of the notdcrs of at least sixty-six and 
of the cMpmSion's outstanding voting stock then entitled to vote at an elecUon 
voting togSer as a single class, shall be required to alter, change, amend, repeal or adopt any 
provision inconsistent with this Article VTL 



State of Delaware ?m i 

Office of the Secretary of State 



I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE RESTATED CERTIFICATE OF "ONI SYSTEMS CORP.", FILED 
IN THIS OFFICE ON THE SIXTH DAY OF JUNE, A.D. 2000, AT 9 O'CLOCK 
A.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 
KENT COUNTY RECORDER OF DEEDS. 



3177050 8 10 

aatza?5?i. 




, State of Delaware 

Office of the Secretary of State 



I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF 
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 
COPY OF THE CERTIFICATE OF AGREEMENT OF MERGER, WHICH MERGES: 

"OPTICAL NETWORKS, INCORPORATED", A CALIFORNIA CORPORATION, 
WITH AND INTO "ONI SYSTEMS CORP." UNDER THE NAME OF "ONI 
SYSTEMS CORP.", A CORPORATION ORGANIZED AND EXISTING UNDER THE 
LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED IN THIS 
OFFICE THE TWENTY-FIFTH DAY OF APRIL, A.D. 2000, AT 9 O'CLOCK 
A.M. 

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 
KENT COUNTY RECORDER OF DEEDS . 
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r STATZ OF OS LASCARS ' 

SECRETARY OF STATS 
DIVISION OF CORPORATIONS 
FILED 09:00 AH 04/25/2000 
001210551 - 31 7 70SO 

i • 

AGREEMENT AND PLAN OF MERGER 

TTHS AGREEMENT AND PLAN OF MERGER (this "Merger Agreement") is entered 
into as of April 25, 2000^ by and between Optical Networks, Incorporated, a California 
corporation f 4 OA7 California"), and ONI Systems Corp.. a Delaware corporation ("OAT 
Delaware"). ONI California and ONI Delaware are hereinafter sometimes collectively referred to 
as the "Constituent Corporations". 

RECITALS 

A. ONI California was incorporated on October 20, 1997. Its current authorized 
capital stock consists of: (i) 159.690,592 shares of Common Stock, no par value ("ONI 
California Common Stocky of which 34,943,875 shares are issued and outstanding; and (ii) 
50,309,4-05 shares of Preferred Stock, no par value ("OAT California Preferred Stock"), of 
which 79,194,900 shares are issued and outstanding (consisting of 24,795.510 shares of Series B 
Preferred Slock. 2.733,332 shares of Series C Preferred Stock, 4,969,148 shares of Series D 
Preferred Stock, 26,2S4J)24 shares of Series E Preferred Stock, 8,249,468 shares of Series F 
Preferred Stock, and 1 2.163,41 8 shares of Series G Preferred Stock). 

B. ONI Delaware was incorporated on February 24, 2000. Its authorized capital 
stock consists of 1,000 shares of Common Stock* with a par value of $ .001 per share (".OAT 
Delaware Common Stock 7 *)* of which 1,000 shares are issued and outstanding. 

C. The respective Boards of Directors of ONI California and ONI Delaware deem it 
advisable and lo the advantage of each of the Constituent Corporations that ONI California 
merge with and into ONI Delaware upon the terms and subject to the conditions set forth in this 
Merger Agreement for the purpose of effecting a change of the state of incorporation, of ONI 
California from California to Delaware, 

D. The Boards of Directors of each of the Constituent Corporations have approved 
this M e r ge r Agreement. 

NOW f THEREFORE, the parties do hereby adopt the plan of reorganization set -forth in 
this Merger Agreement and do hereby agree thai ONI California shall merge with and into ONI 
Delaware on the following terms, conditions and other provisions: 

1. Merger and Effective Time. At the Effective Time (as defined below), ONI 
California shall be merged with and into ONI Delaware (the "Merger"), and ONT Delaware shall 
be the surviving corporation of the Merger (the "Surviving Corporation"). The Merger shall 
become effective upon the date hereof (the "effective time") . 



i 

2. Effect of Merger , At the Effective Time, the separate corporate existence of ONI | 
California shall cease; the corporate identity, existence, powers, rights and immunities of ONT ! 



7l2W<TOnOGOOCS^7'-a76 * 



.1. 



Delaware as the Surviving Corporation shall continue unimpaired by the Merger, rod ONI 
Delaware shall succeed to and shall posses* ail the assets, properties rights, privileges, powers, 
franchisee immunities and purposes, and be subject to all the debts, liabilities, obligations, 
restrictions and duties of ONI California* all without further act or deed. 

3. Governing Do c uments At the Effective Time, (a) Che Certificate of 
Incorporation of ONI Delaware in effect immediately prior to the Effective Time shall be 
amended and restated by virtue of the Merger to read as set forth, in full in Exhibit "A" hereto 
(the "First Restated Certificate'*), and (b) the Bylaws of ONI Delaware in effect immediately 
prior to the Effective Time shall be amended and restated by virtue of the Merger as approved by 
the Board of Directors of ONI Delaware, 

4. Directors and OfBccriu At the Effective Time, the directors of ONI Delaware 
shall be and become the directors of the Surviving Corporation, and the officers of ONI 
Delaware shall be and become the officers {holding the same offices) of the Surviving 
Corporation, and after the Effective Time shall serve in- accordance with the First Restated 
Certificate and Bylaws of the Surviving Corporation. 

5/ Coa vTifott of Shares of ONI California. At the Effective Tuna, by virtue of 
the Merger and without any further action on the part of the Constituent Corporations or their 
shareholders, (i) each share of ONI California Common Stock issued and outstanding 
immediately prior thereto shall be converted into one folly paid and nonassessable, issued and 
outstanding share of ONI Delaware Common Stock, (ii) each share of ONI California Series B 
Preferred Stock outstanding immediately prior thereto shall be automatically changed and 
converted into one fully paid and nonassessable, issued and outstanding share of ONI Delaware 
Series B Preferred Stock* and (Hi) each share of ONI California Series C Preferred Stock 
outstanding immediately prior thereto Khali be automatically changed and converted into one 
ftiliy paid and nonassessable, issued cad outstanding share of ONI Delaware Scries C Preferred 
Stock, and (iv) each share of ONI California Series D Preferred Stock outstanding immediately 
prior thereto shall be automatically changed and converted into one futty paid and nonassessable, 
issued and outstanding share of ONI Delaware Series D Preferred Stock, and (v) each share of 
ONI California Series E Preferred Stock outstanding immediately prior thereto shall be 
automatically changed and converted into one folly paid and nonassessable, issued and 
outstanding share of ONI Delaware Series E Preferred Stock, and (vi) each share of ONI 
California Series F Preferred Stock outstanding immediately prior thereto shall be automatically 
changed and converted into one folly paid and nonassessable, issued and outstanding share of 
ONI Delaware Series F Preferred Stock, and (vit) each share of ONI California Series G 
Preferred Stock outstanding immediately prior thereto shall be automatically changed , and 
converted into one ftiliy paid and nonassessable, issued and outstanding share of ONI Delaware 
Series G Preferred Stock: 

g. Cancellation of Shares of ONI Delaware. At the Effective Time, by virtue of 
Ihe Merger and without any further action on the part of the Constituent Corporations or their 
shareholders, all of the previously issued and outstanding shares of ONI Delaware Common 
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Stock thai were issued and outstanding immediately prior to the Effective Time shall be 
automatically canceled and returned to the status of authorized but unissued shares. 

7. Stock Certificates, At and after the Effective Time, all of tho outstanding 
certificates that, prior to that date, represented shares of ONI California Common Stock shall be 
deemed for all purposes to evidence ownership of and to represent the number of shares of ONI 
Delaware Common Stock into which such shares of ONI California Common Stock are 
converted as provided herein. At and after the Effcctivo Time, all of the outstanding certificates 
that, prior to that date, represented shares of a series of ONI California Preferred Stock shall be 
deemed for all purposes to evidence ownership of and to represent the number of shares of the 
series of shares of ONI Delaware Preferred Stock, into which such shares of ONI California 
Preferred Stock are converted as provided herein. The registered owner on the hooks and records 
of ONI California of any such outstanding stock certificate for ONI California Common Stock or 
ONI California Preferred Stock shall, until such certificate is surrendered for transfer or 
otherwise accounted for to ONI Delaware or its transfer agents be entitled to exercise any voting 
and other rights with respect to, and to receive any dividend and other distributions upon, the 
shares of ONI Delaware Common Stock or ONI Delaware Preferred Stock evidenced by such 
outstanding certificate as provided above. 

8- Assumption of Options and Warrants. At the Effective Time, all outstanding 
and unexercised portions of all options to purchase ONI California Common Stock under the 
ONI California 1997 Stock Option Plan, 1998 Equity Incentive Plan and 1999 Equity Incentive 
Plan (the "Existing Flans")* and all other outstanding options to purchase ONI California 
Common Stock, shall be assumed by ONI Delaware and become options to purchase the same 
number of shares of ONI Delaware Common Stock at the same exercise price per share and 
otherwise shall* to the extent permitted by Jaw and otherwise reasonably practicable; have the 
same term, exercisability, vesting schedule, status as an 'incentive stock option" under Section 
422 of the Internal Revenue Code of 1986, as amended (the "Qwte")r if applicable, and all other 
material terms and conditions (including but not limited to the terms and conditions applicable to 
such options by virtue of the Existing Plans). Continuous employment with ONI California will 
be credited to an optionee for purposes of determining the vesting of the number of shares of 
ONI Delaware Common Stock subject to exercise under an assumed ONI California option at the 
Effective Time. At the Effective Time, ONI Delaware shall adopt and assume the Existing 
Plans. Additionally, at the Effective Time, all outstanding and unexercised portions of all 
warrants to purchase or acquire ONI California Common Stock or any denes of ONI California 
Preferred Stock shall be assumed by ONI Delaware and become warrants to purchase or acquire 
the same number of shares of ONI Delaware Common Stock or the corresponding series of ONI 
Delaware Preferred Stock, as the ease may be, at the same exercise price per share and otherwise 
with the same term* exercisability, and all other material terms and conditions. 

9* Fractional Shares, No fractional shares of ONI Delaware Common Stock or 
ONI Delaware Picfcucd Stock will be issued in connection with the Merger. 

10. Employee Benefit Plans. At the Effective Time, the obligations of ONI 
California under or with respect to every plaiu trust, program and benefit then in effect or 
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administered by ONI California for the benefit of the directors* officers and employees of ONI 
California or any of its subsidiaries shall become the lawful obligations of ONI Delaware and 
shall be implemented and administered in the same manner and without interruption until the 
same are amended or otherwise lawfully altered or terminated, EfFective at the Effective Time* 
ONI Delaware hereby expressly adopts and assumes all obligations of ONI California under such 
employee benefit plans. 

11. Further Assurances , From time to time, as and when required by the Surviving 
Corporation or by its successors or assigns, there shall be executed and delivered on behalf of 
ONI California such deeds, assignments and other instruments* and there shall be taken or caused 
to be taken by it all such further action, as shall be appropriate, advisable or necessary in order to 
vest, perfect or confirm, of record or otherwise, in the Surviving Corporation the title to and 
possession of all property, interests, assets, rights, privileges* immunities, powers, franchises ahd 
authority of ONI California, and otherwise to cany out the purposes of this Merger Agreement. 
The officers and directors of the Surviving Corporation axe fully authorized in the name of and 
on behalf of ONI California, or otherwise, to take any and all such actions and to execute and 
deliver any and all such deeds and other instruments as may ho necessary or appropriate to 
accomplish the foregoing. 

12. Condition, The consummation of the Merger is subject to the approval of this 
Merger Agreement and the Merger contemplated hereby by the shareholders of ONI California 
and by the sole stockholder of ONI Delaware, prior to or at the Effective Time. 

13. Abandonment At any time before the EfFective Time, this Merger Agreement 
may be terminated and the Merger abandoned by the Board of Directors of ONI California or 
ONI Delaware, notwithstanding approval of this Merger Agreement by the shareholders of ONI 
California and the sole stockholder of ONI Delaware. 

14. Amendment At any time before the EfFective Thna, this Merger Agreement 
may be amended, modified or supplemented by the Boards of Directors of the Constituent 
Corporations; notwithstanding approval of this Merger Agreement by the shareholders of ONI 
California and the sole stockholder of ONI Delaware; provided, however, that any amendment 
made subsequent to the adoption of this Merger Agreement by the shareholders of ONI 
California or the sole stockholder of ONI Delaware shall not (i) alter or change the amount or 
kind of shares* securities, cash* property and/or rights to be received in exchange for or upon 
conversion of any shares of any elass or series of ONI California; (xi) alter or change of any of 
the terms of the Certificate of Incorporation of the Surviving Corporation to be effected by the 
Merger; or (iii) alter or change any of the terms or conditions of this Merger Agreement if such 
alteration or change would adversely affect the holders of any shares of any class or series of 
ONI California or ONI Delaware. 

15. Tax-Free Reorganisation. The Merger is intended to be a tax-free plan of 
reorganization within the meaning of Section 36S(a)(lXF) of the Code. 

16L Governing La>r. This Merger A gre e m ent shall be governed by and construed 
under the internal laws of the $tate of Delaware; 
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17, Counterparts- In order to facilitate the filing and recording of this Merger 
Agreement; it may be executed in any number of counterparts, each of which shall be doomed to 
be an original, but all of which together shall constitute one and the same instrument. 
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IN WITNESS WHEREOF, the parties 'hereto have caused this Merger Agreement to be 
duly executed on the date and year first above written. 



Optical Networks, Incorporated, 

a California, corporation 




eculive Officer and 
Board of Directors 



By: 




^JEfbhaol A. Dilkra 



Vice President, General Counsel and 
Secretary 



ONI Systems Corp-, 
a Delaware corporation 




r Executxve Officer and 
rd of Directors 



By: 




ry? 



id A. Dillon 

Vice President, General Counsel and 
Secretary 



[SIGNATURE PAGE TO AGREEMENT AND PLAN OF MERGER] 



OPTICAL NETWORKS* INCORPORATED 
(a California corporation) 

OFFICERS' CERTIFICATE 



Michael A. Dillon certifies that: 

1. He is the Vice President General Counsel and Secretary of Optical Networks, 
Incorporated, a California corporation (the " Corporation 

2. The Corporation has two classes of stock authorized, "Common Stock"* and 
"Preferred Stock*. 

3. There were 34*943,875 shares of Common Stock and 79 J 94,900 shares of 
Preferred Stock (consisting of 24,795,510 shares of Series B Preferred Stock, 2,733,332 shares of 
Series C Preferred Stock, 4,969, 148 shares of Series D Preferred Stock, 26,2S4 V 024 shares of 
Series E Preferred Stock, 8,249,468 shares of Series F Preferred Stock and 12,163,418 shares of 
Series G Preferred Stock) outstanding and entitled to vote on the Agreement and Plan of Merger 
in the form attached hereto (the "Merger Agreement?). 

4.. The principal terms of the Merger Agreement were duly approved by the Board of 
Directors and by the vote of a number of shares of each class of stock which equaJed or exceeded 
the vote "required. 

5. The percentage vote required to approve the Merger Agreement was the affirmative 
vote of at least a majority of the outstanding shares of Common Stock, voting as a separate class, 
and the affirmative vote of at least a majority of the outstanding shares of Preferred Stock, voting 
as a separate class. 

[ further declare under penalty of perjury under the laws of the States of California and 
Delaware that the matters set forth in this certificate are true and correct of our own knowledge. 

Dated: April 25, 2000 

foichael A. Dillon, Vice President, General 
Counsel and Secretary 
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ONI SYSTEMS CORF, 
(a Delaware corporation) 

OFFICERS' CERTIFICATE 



Michael A. Dillon certifies that 

t. He the Vice President, General Counsel and Secretary of ONI Systems Corp., a 
Delaware corporation (the "Corporation"). 

2. The Corporation has one class of stock authorized, "Common Stock". 

3 There were 1 ,000 shares of Common Stock outstanding and entitled to vote on the 
Agreement and Plan of Merger in the form attached hereto (the "Merger Agreement'"). 

4. The principal terms of the Merger Agreement were duly approved by the Board of 
Directors and by the vote of all of the outstanding shares of Common Stock. 

5. The percentage vote required to approve the Merger Agreement was the majority 
of the outstanding Common Stock. 

I further declare under penalty of perjury under the laws of the States of California and 
Delaware that the matters set forth in mis certificate aretrue and correct of our own knowledge. 



Dated: April 25, 2000 




ichacl A. Dilioa, Vice President, General 
Counsel and Secretary 
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FIRST AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
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FIRST AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP- 
(Originally incorporated cn February 24, 2000) 



ONI Systems Corp., a Delaware corporation, hereby certfies that the Firs Amended and 
Restated Certificate of Ineorpocatwa of the corporation attached hereto as Exhibit A .which «s 
^orated herein by this reference, has been duly adopted by the corporations Board of 
So« arid stockholders in accordance with Sections 242 and 245 of the Delaware General 
Corporation Law, with the approval of the corporation's stockholders having been giver, by 
^cnTnsent without a meeting in accordance with Section 228 of the Delaware General 
Corporation Law. 

IN WITNESS WHEREOF, said corporation has caused this Fkst Amended and Restated 
Certificate of Incorporation to be signed by its by duly authorized officer. 



Dated: April ££, 2000 ONI Systems Corp. 



^lichaelA-DiUoru 
Vice President, General Counsel and 
Secretary 



Exhibit "A" 



FIRST AMENDED AND RESTATED 
CERTIFICATE OF INCORPORATION 
OF 

ONI SYSTEMS CORP. 



ARTICLE I 
The name of the corporation is ONI Syscems Corp. 

ARTICLE n 

The address of the registered office of the corporation in the State of Delaware is 15 Bast 
North S^ oTof Dover. County of Kent. The name of its registered agent at that address * 
Irtcorporating Services, Ltd. 

ARTICLE HI 

The purpose of the corporation is to engage in any lawful act or activity for which 
corporations rS be organized under the General Corporation Law of the State of Delaware. 

ARTICLE IV 

(A) n^ofStpdc The corporation is authorized ^^= ^0=^ f»^rl 
be designated respectively Common Stock («C*«««m Stack-) and MM I Steak CJ^"^ 
Sac^The total number of shares of Common Stock the corporation shall have authority to 
£?2" lS.000,000 shares. $0.<*X)1 par valueper share, tot^ n^of sh^ of 
Preferred Stock the corporation shall have authority to issue is 80,309,408 shares, S0.0001 par 
veIuc per share. 

(B) W.. of Preferred Stock. The Preferred Stock a f ^j.^^. S ^ 
A above shall be divided into five series as follows Twenty-Five Milhon Seventy-Three 
Tho^dtSrHxrnoS Thirty-Sbc (25,073.436) shares shall be desigr^tod « J 

Stock," Two Million Seven Hundred Thirty-Three- Thousand Three Hundred and 
C2T?t^Trcjm"> shares shall be designated as "Series C Preferred SiocK" Four Million 
v^^^Kme^^Tone^ed Forty-Eight (4.969,148) *ar« ^ be 
5X2^43^^**' Twenty-Si* 

^^Twenty-Four (26\284,024) shares shall be designated as 'SfesEJ^n^Si^ 



w„- -r w™,W Fortv-NIne Thousand Four Hundred Sixty-Eight (8,249,468) shares 
Eight Million Two Hundred For^ ^J™r£V„ ^ Million (13,000,000) shares 

shall be design^ as ^^J^T^ rigbts , privates ^ 

" Jt^^ «• classfan/series rf- — S 
capital stock arc set forth under Article TV. Section C. 

Terences — 1 ^~r~ " f Stock - 
pn^and reSctionTgranted to or imposed on the ^pective classes Of the shares of ca ?1 Ul 

stock or the holders thereof are w follows: 

j Divide-ds . The holders of record of <*>^.^ 

such dividends are not declared in any period. 
H. Liquidation Preferences. 

• (a) In the event of any Liquidation Event (as 
. . 4 p^farcd Stock, Scries C Preferred Stock, Series D Preferred Stock, Scnes E 
fSiSiSSwS Rode and Series G Preferred Stock will be entitled to receive, 
Preferred Stock. Series r ^eirea _ 3^ or surplus funds of the Corporation 

prior and in ^^J^^^s p« of Scries B Preferred Slock. S0.75 
to the holders of C^^^^ M SlS perihare of Series E> Preferred Stock, S0.912.5 
per share of Sen« C Prefer** |££ » JgMp«* F Prcferred Stock and $6.3175 

per share ofSenes phis any declared but unpaid dividends (the 

IV^Z ^TJ^^^- l^ZZnxJc* of a Liquidation Event, the assets 
"JJt^S SeriesB Preferred Stock, Scries C Preferred Stock,. Series 
and funds to be distributed among t»w» *fc*lf and Series G Preferred 

D Prefer* Stock, Series B R *7*"*K33S£K S^ rSSS 
Stock shea be ircuffietent » p«* ^^^Z^^,^e^Sm shall be 
■her. the entire*"** and tad. of ^ J^BlXS* Stock. Series C Preferred Stock, 
f^P^^tn^r^slcTSet ilSfared Stock and Series .0 
?r^re4 ScTfa ^rtoTto Ite M prefcratnl amount each such holder is entitled to 
receive pursuant to the Preferred Liquidation Preference. 

to A "liquidation Event' shall mean: (0 any hquj^tion, dissolution or 
' V «. nJ^£*T whether vohmtarfly- or iirvoluntariry; (S) the merger, 
***** ^ 0f JliSSTrf ae^porX Jth or into any other corporation or 
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t^ncferrwi hv the existing shareholders of the Corporation; or (Hi) * sale of all or substantially all 
^f^^f thTSoLon, provided thaTSs Section IV^) shall ■* to a 

merger effected exclusively for the purpose of changing the domicile of the Corporation. 

(c) Solely in the event of a Liquidation Event which occurs prior to 
r>=cmb«-21 2000 (a "Participating Liquidation Event"), then, after the full Preferred 
So^n Preference has been^d on all outstanding shares opened Stock any remaining 
mndTand assets of the Corporation legally available for distribution to shareholders shall be 
Mb£d r^ry among thThotders of record of Common Stock. Series F Preferred Stock and 
SSTA WSrr*d steckpro rata according to the number of shares of Common Stock held by 
M£?W^S^p^ hofders of shares of Prefer* Stock will be deaued to 
noW ^ Ucu of their Preferred Stock) the greatest whole ooniber of shares of CcrniBO^ Stock 
Sen Suable upon conversion in full of such shares of Preferred Stock pursuant to Section 
^STunriisuch time (with respect to each series of Preferred Stock) as each bolder of the 
S2of s^ch Series F Preferred Stock and Series G Preferred Stock snail have received, in 
SunW made under this Section IV(CXiiXc). the Farticipati on , ^°^^ fin ^^> 
fcr «cb then outstanding share of such series of Preferred Stock. The ^aitle^atuxn Amount 
f^t S per share with respect to Series F Preferred Stock and S6.3175 per 
share with respect to Series G Preferred Stock. 

fdl After the full Preferred liquidation Preference has been paid on all 
outstanding shares of Preferred Stock pursuant to Section IV(CXnXa) and, if apphcabl* the 
SsbfftScSi Stock sha! I have received their full Participation Amount pursue £Se*on 
S^r^«in- g tods and assets of the Corporation legally available for distnbuhon 
to sh«noWers shaU be distributed ratably among the bolder* of Common Stock. 

to Notwithstanding anything in this Article TV to the contrary, as authorized 
bv Section 151 of the Delaware General Corporation Law, the Corporation may make 
dfJSL in connection with repurchases by the Corporation of shares of Common Stock 
Sued to « held by ernnloyees, directors or consulumte of or to the Corporanon or any of its 
SSiarfcs upon teUnationof their employment or services pursuant to agreements providmg 
for the right of such repurchase at cost between the Corporation and such persons. 

iiL Voti ng Rights . Except as otherwise required by law, the holder of each share of 
Preferred Stock shan iTenrMed to the number of votes equal to the number of shares of 
Shinto which such share of Preferred Stock could ^^^^^J^ 
for ^determination of the shareholders entitled to vote on such matters, or if no such record 
Zc is established, at the date such vote is taken or written consent of d»Utai « sohated 
and shafl have voting rights and powers corresponding to the voting right* and powers of 
Common Stock. Except as otherwise required by law or as ^^^^!^[ 
of each share of Preferred Stock shafl vote together wttfa the. holders of Common Stock as a 
IgTclass on all matters and shall be entitled to nobee of any dimteU^ aetata 
with the Bylaws of the Corporation. Jobholders of Common Stock shall be entitled 
^etm^tftote^uL to member of sbareshelcL Fractional shall not, howev^ 
be p^rnriSe? any fictional voting rights resulting from the above formulas. Such fractional 
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£h ar« shall be rounded to the nearest whole number (with one-half being ro^«idown) The 
^erlfm^ of the Board of Directors shall be ^ Fourd^ots ^gffjgff 
"tL_ of -corf of the Series B Preferred Stock. Series C Preferred Stock and Senes E Preferred 
SotTvSH? l kp— class, one director, shall be elected by the holder jof i record of the 
r^ITstoek votinTas a separate class, and one director shall be elected by the holders of 
Si SSX^o" S^ck, Series C Preferred Stock, Series D Preferred StxfcMa B 
ISck, Scries F Preferred Stock, Scries G Preferred Stock and Common Stock votmg 
fogeSr as Tsingle class.. A director may be removed only by the holders * «5*"" 
Lr Stal stock, as the case may be, who elected such director, and a successor to fill any 
iSSUSH^ DirecttJshail be fflkd exclusively by . vote pf : such class oroides of 
Stal stock, as the case may be that elected the director that previously filled that portion. 

rv Certai n Taxes . The Corporation shall pay any and aU issuance arid other taxes 
(excluding any federal or state income taxes) that may be payable in respect of :my issuance or 
delivery of Xes of Common Stock on conversion of the Preferred Stock. The CorporaUon 
^I^ho^ver, be required to pay any tax that may be payab e in <^^^™*r 
Svolvcd in the issuance and delivery of shares of Common Stock m a nainficrther than that u 
which the shares of Preferred Stock to which such issuance relates were registered, and no such 
ijLncc or delivery shall be made unless and until the person requcstmg such issuance hasjud 
n^oSrl^the amount of any such tax. or it is established to the satisfaction of the 
Corporation that such tax has been paid. 

v. ' Conversion, The Preferred Holders shall have conversion rights as follows (the 
"Conversion Rights"): 

( a ) Right to Convert: Automatic Conversion . 

CO Subject to Section IV(CXv)(c), each share of Prefesred Stock shall 
be convertible, at tie option of the holder (hereof, at any time after the date of issuance of such 
shX££e Sate of Se^rporation or any transfer agent for such sha^mto sue* number of 
Sfr paid and nonassessable shares of Common Stock determined as set forth below. 

Each share of Scries B Preferred Stock, Series C Preferred Stock, 
Series D Preferred Stock, Series E Preferred Stock, Series F Preferred Stock and Series G 
pS«red Stock shall be convertible into such number of fally paid and nonassessable shares of 
SSoa 2S d^ennincd by dividing their respc^ve Preferred "^-j^rence * f 
fce^Kcable Conversion Price, dimmed as hereafter provided, in effect X te*™*oi 
l^ZT The initial "Conversion Price" for a series shall be the per share Preferred 
tSSSL Pr^encc 1 ^Tseries; provided, however, that such Conversion Price shall be"- 
subject to other adjustments as set forth below. 

(ii) Each share of Preferred Slock shall automatically be converted into 
. shares of Common Stock at the applicable Conversion Price immediately upon the occurrence of 
the first of the following: 
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(a\ Upon the closing of the sale of the Corporation's Common 

^ rf 1Lt^TS^ in^hich the — - - 

S2O.0O0.0O0 (net of underwriters commissions and expenses) (a Qualified TPO"). 

(B) The approval of such conversion by the -written consent of 
the holders of 66-2/3% of the then^utsUnding shares of Preferred Stock, voting together as a 
single class. 

(b) iur^ a ^W Conversion. Before any holder of shares of 

hft entitled to convert the same into shares of Common Stock, such holder shall surrender 
^ce^elr^cS^erefbr, duly endorsed, at the office of the Corporate or of any 
^SkZoL for^S shares, and shall give written notice by mail, postage prepaid * ' *e 
transfer agent tor otcd ^ election to convert the same and shall stale 

nffi^r^h holderofstoa of Preferred Slock, or to the nominee of nominees of such holder, 
-StoM *• nnmber of shares of Common Stock to which such holder ^shall 

-^^^ 

S^Te share, of Common Stock issuable upon such conversion ^ ^ for aU 

ptoses as the record, holder or holders of such shares of Common Stock as of such date. 

(c) n -^T^ Adjustments- The Conversion Price of each series of the 

Preferred Stock shall be subject to adjustment from time to time as follows: 

ff, ( A> If at any time after the date on which the Corporation first 
issues each series of deferred Stock, the Corporation shall issue any AddHtal ISteckj 
Si herein) without 

CS ^^^T^^^^ ro each such issuance 

shttt (except as othtrwse providrf m th» etaw (i)) be Kljiistad »: 

fe Conversion Price detennraed by drvidtae W en mTOttequa] » the 
- of (.) the P-^C «». Vy -|«*gSSSSS^^?» 

SEES SSS^SE^SSU A« ftoCc e^e 
^^cJL™ IWCVvVeim<E», outstsso&s immediately prior to sucb. issue, phs <b)fl.e 

^2^^»*3b« of .tares of Coromo. M i=ued or de^nea » hive 
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been issued in such issue. 

Q3) No adjustment of the Conversion Price for Preferred Stock 
shall bo made in an amount less than one cent per share, provided thai any adjustment that is not 
required to be made by reason of this sentence shall be carried forward and taken into account in 
any subsequent adjustment (at such time as an adjustment otherwise required by this Section 
IV(C)(vXc). together with all prior carried forward adjustments, would cause an adjustment to 
the Conversion Price that is greater than or equal to one cent per share). Except to the limited 
extent provided for in Sections IV(CXvXc)0)(EX3). IV(CXvXcXiXE)W and IV(0(vXcXiv). no 
adjustment of such Conversion Price shall have the effect of increasing the Conversion Price 
above the Conversion Price in effect immediately prior to such adjustment 

(Q In the r ut* of the issuance of Common Stock for cash, the 
consideration shall bo deemed to be the amount of cash paid therefor before deducting any 
reasonable discounts, commissions or other expenses allowed, paid or incurred by this Corpora- 
tion for any underwriting or otherwise in connection with the issuance and sale thereof. 

(D) In the case of the issuance of Common Stock for a 
consideration in whole or in part other than cash, the consideration other than cash shall be 
deemed to be the fair value thereof as determined in good faith by the Board of Directors. 

(E) fa. the case of the issuance of options to purchase or rights 
to subscribe for Common Stock, securities by their teams convertible into or exchangeable for 
Common Stock or options to purchase or rights to subscribe for such convertible or exchangeable 
securities (where the shares of Common Stock issuable upon exercise of such options or rights or 
upon conversion or exchange of such securities are not excluded from the definition of 
Additional Stock), the following provisions shall apply: 

(1) the aggregate maximum number of shares of 
Common Stock deliverable upon exercise of such options to purchase or rights to subscribe for 
Common Stock shall be deemed to have been issued at the time such options or rights were 
issued and for a consideration equal to the consideration (determined in the manner provided in 
Sections r/(Q(vXc)(iXC) and IV<CXvXeX*XD))» * reccivcd bv Corporation upon the 
issuance of such options or rights plus the nuxmmim purchase price provided in such options or 
rights for the Common Stock covered {hereby. 

(2) the aggregate maximum number of shares of 
Common Stock deliverable upon conversion of or ia exchange for any such convertible or 
exchangeable securities or upon the exercise of options to purchase or rights to subscribe for snch 
convertible or exchangeable securities and subsequent conversion or exchange thereof shall be 
deemed to have been issued at the time such securities were issued or sttch options or rights were 
issued and for a consideration equal to the consideration, if any, received by the Corporation for 
any such securities and related options or rights (excluding any cash received on account of 
accrued interest or accrued dividends), pins me additional consideration, if any, to be received by 
the Corporation upon the conversion or exchange of such securities or the exercise of any related 
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options or rights (the consideration in each case to be determined in the manner provided in 
Sections rV(CXvXcXiXQ and IV(Q(vXcXOP)); 

(3) In the event of any chango in the number of shares 
of Common Stock deliverable upon exercise of such options or rights or upon conversion of or in 
exchange for such convertible or exchangeable securities, including, but not limited to, a change 
resulting from the antidilution provisions thereof, the Conversion Price in effect at the time fbr 
S erics B Preferred Stock, Series C Preferred Stock, Scries D Preferred Stock. Scries E Preferred 
Stock, Series F Preferred Stock and Series G Preferred Stock shall forthwith be readjusted to 
such Conversion Price as would have obtained had the adjustment that was made upon the 
issuance of such options, rights or securities not converted prior to such change or the options or 
rights related to such securities not converted prior to such change been made upon the basis of 
such change, but no farther adjustment shall be made for the actual issuance of Common Stock 
upon the exercise of any such options or rights or the conversion or exchange of such securities; 

(4) - Upon the expiration of any such options oughts, 
the termination of my such rights to convert or exchange or the expiation of any options or 
rights related to such convertible or exchangeable securities, the Conversion Price for Series B 
Preferred Stock, Series C Preferred Stock, Series D Preferred Stock, Series E Preferred Stock, 
Series F Preferred Stock and Series G Preferred Stock shall forthwith be readjusted to such 
Conversion Price as would have obtained had the adjustment which was made upon the issuance 
of such options, rights or securities or options or rights related to such securities been made upon 
the basis of the issuance of only the number of shares ofCommon Stock actually issued upon the 
exercise of such options or rights, upon the conversion or exchange of such securities or upon the 
exercise of the options or rights related to such securities. 

Qi) "Effective Date" means the date on which these Amended and 
Restated Articles of Incorporation are effective. 

"Additional Stock? shall mean any shares of Common Stock issued (or 
deemed to have been issued pursuant to Section IV(CXv)(cXi)(E)) by the Corporation after the 
Effective Date other than: 

(A) Common Stock issued pursuant to a transaction described 

in Section m(CXvXcX"i): 

(B> Common Stock issued or issuable to employees, officers, or 
directors of, or consultants to, the Corporation, pursuant to an arrangement approved by the 
Board of Directors; 

(C) securities issued upon exercise of warrants issued to parties 
providing the Corporation with equipment leases, real property leases, loans, credit lines, or 
guarantees of indebtedness in connection with commercial credit arrangements, equipment 
financings or other similar transactions, and approved by the Board of Directors; 

(D) securities issued pursuant to the acquisition of another 
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corporation by merger, purchase of all or substantially aU of fho assets, or other reorganization by 
the Corporation; 

(E) Common Stock issued or issuable upon conversion of the 

shares of Preferred Stock; or 

(F) securities issued to a customer, strategic corporate partner 
or potential strategic corporate partner and approved by the Board of Directors. 

(iii) In the event the Corporation should at any time or from time to 
time subsequent to the effective date of this amendment fix a record date for the effectuation of a 
split or subdivision of the outstanding shares of Common Stock or the determination of holders 
of Common Stock entitled to receive a dividend or otter distribution payable in additional shares 
of Common Stock or other securities or rights convertible into, or entitling the holder thereof to 
receive, directly or indirectly,, additional shares of Common Stock (hereinafter referred to as 
"Common Stock Equivalents**) without payment of any consideration by such holder for the 
additional shares of Common Stockor the Common Stock Equivalents (including the additional 
sheres of Common Stock issuable upon conversion or exercise thereof), then, as of such record 
dite (or the date of such dividend distribution, split or subdivision if no record date is fixed), the 
Conversion Price of the Preferred Stock shall be appropriately decreased so that the number of 
shares of Common Stock issuable on conversion of each such share shall be increased in 
proportion to such increase of outetancfing shares determined by taking Section m(C)CvKcXi)CE) 
into account 

(iv) If the number of shares of Common Stock outstanding at any time 
after the Effective Date is decreased by a combination of the outstanding shares of Common 
Stock, then, as of the record date of such combination, the Conversion Price of the Preferred 
Stock shall be appropriately increased so that the number of shares of Common Stock issuable on 
conversion of each such share shall be decreased in proportion to such decrease in outstanding 
shares. 

((I) Other Distributions. In the event . the Corporation shall declare a 
distribution payable in securities of other persons, evidences of indebtedness issued by the 
Corporation or other persons, assets (excluding cash dividends) or options or rights not referred 

to in Section IV(CXvXeXiu). then, in each such cese for tfao purpose of this Section (d), the 
holders of Series B Preferred Stock. Series C Preferred Stock, Series D Preferred Stock. Series E 
Preferred Stock, Series F Preferred Stock and Series G P re fa tcd Stock shall he entitled to a 
proportionate share of any such distribution as though they were the holders of the number of 
shares of Common Stock of the Corporation into which their shares of Preferred Stock are 
convertible as of the record date fixed for the determination of the holders of Common Stock of 
the Corporation entitled to receive such distribution. 

( c ) Rfcamfrlfcations. If * t * me or * ac to t " ne * ere shaU bs a 
recapitalization of the Common Stock (otherthan a subdivision, OTmbroation or merger or sale of 
assets transaction provided for elsewhere m this Section), provision shall be made (in form and 
substance satisfactory to the holders of a majority of the Series B Preferred Stock. Sens C 
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Preferred Stock, Series D Preferred Stock; Series E Preferred Stock, Series F Pr&f e ii e J Stock and 
Series G Preferred Stock then outstanding) so that the holders of Series B Preferred Stock, Series 
C Preferred Stock," Series D P ief oiul Stock, Series B Preferred Stock, Series F Preferred Stock 
and Scries G Preferred Stock shall thereafter be entitled to receive, upon conversion of Series B 
Preferred Stock. Series C Preferred Stock, Series D Preferred Stock, Series E Preferred Stock. 
Series F Preferred Stock and Series G Preferred Stock such shares or other securities or property 
of the Corporation or otherwise, to which a bolder of Common Stock deliverable upon 
conversion would have been entitled on such recapitalization. In any such case, appropriate 
adjustment shall be made in the application of the provisions of this Section with respect to the 
rights of the holders of Series B Preferred Stock, Series C Preferred Stock, Series D Preferred 
Stock, Series E Preferred Stock. Series F Preferred Stock and Series G Preferred Stock after the 
recapitalization to the end that the provisions of this Section (including adjustment of the 
Conversion Prices then in effect and the number of shares purchasable upon conversion of shares 
of Preferred Stock) shall be applicable after that event as nearly equivalent as may be practicable. 

(f) No Fractional Shares and Certificate as to Adiastments. 

(i) No fractional shares sMl be issued upon conversion of shares of 
Preferred Stock. In lieu of fractional shares, the number of shares of Common Stock to be issued 
to a Preferred Holder upon conversion of all of the shares being converted of Preferred Stock 
held by such holder shall bo rounded to the nearest whole number. 

(ii) Upon the occurrence of each adjustment pf the Conversion Price of 
any series of Preferred Stock, the Corporation, at its expense, shall promptly compute such 
adjustment in accordance with the terms hereof and prepare and furnish to each Preferred Holder 
with respect to which the Conversion Price is being adjusted a certificate setting forth such 
adjustment and showing in detail the facts upon which such adjustment is based. 

(g) Notices of Record Date . In the event of any taking by the Corporation o f a 
record of its shareholders for the purpose of dcterrnining shareholders who are entitled to receive 
payment of any dividend (other than a cash dividend) or other distribution, any right to subscribe 
for, purchase or otherwise acquire any shares of any class or any other securities or property, or 
to receive any other right, the Corporation shall mail to each holder of shares of Preferred Stock, 
at least 20 days prior to the date specified therein, a notice specifying the date on which any such 
record is to be taken for the purpose of such dividend, distribution or right, and the amount and 
character of such dividend, distribution, or right 

(h) Reservation of Shares Issuable Unon Conversion. The Corporation shall 
at all times reserve and keep available out of its authorized but unissued shares of Common 
Stock, solely for the purpose of effecting the conversion of the snares of Preferred Stock, such 
number of its shares of Common Stock as shall from time to time be sufficient to effect the 
conversion of all outstanding shares of Preferred Stock; and if at any time the number of 
authorized but unissued shares of Common Stock shall not be scfiSciont to effect the conversion 
of all men outstanding shares of Preferred Stock, the Corporation will take such corporate action 
as may, in the opinion of its counsel, be necessary to increase its authorized but unissued shares 



of Common Stock to such number of shares as shall be sufficient for such purposes. 

(i) Notices. Any notice required by the provisions of this Section to bo given 
to Preferred Holders shall be deemed to be delivered when deposited in the United States mail, 
postage prepaid, registered or certified, and addressed to each holder of record at his address 
appearing On the stock transfer books of the Corporation. 

vi Protective Provisions. Until (i) the consummation of a Qualified IPO, or (li) *i 
least 35% of each of the Series B Preferred Stock, Series C Preferred Stock, Series D Preferred 
Stock, Series E Preferred Stock, Series F Preferred Stock and Series G Preferred Stock 
f appropriately adjusted for stock splits, stock dividends, recapitalizations and similar events 
subsequent to the effective dale of this amendment) shall have been converted into Common 
Stock, 

(a) the Corporation shall not without first obtaining the approval- (by vote or 
written consent, as provided by law) of the holders of at least a majority of the then outstanding 
shares of Series B Preferred Stock, Series C Preferred Stock, Series D Preferred Stock, Series E 
Preferred Stock, Series F Preferred Stock and Series G Preferred Stock, voting together as a 
class: 

(1) amend or repeal any provision of or add any provision to the 
Corporation's Articles of Incorporation; 

(2) effect a transaction described in Section IV(CXH)(b) above; 

(3) declare any dividends on or make any distribution on account of 
the Common Stock; , 

(4) redeem,' repurchase or otherwise acquire (or pay into or set asid e 
for a sinking fund for such purposes) any share or shares of Preferred 
Stock or Common Stock, except for repurchases of Common Stock issued 
to and held by employees, directors, consultants or other persons 
performing services for the Corporation or any of its subsidiaries pursuant 
to agreements providing for flic right of such repurchase at cost between 
the Corporation and such persons upon the occurrence of certain events, 
such as termination of their employment or services; 

(5) amend any stock option or equity incentive plan to modify the 
number of shares of the Corporation's stock issuable thereunder, or 

(6) sell or grant any exclusive hcense to the Corporation's mteflectual 
property without the unanimous approval of the Board of Directors; and 

0) the Corporation shall not without first obtaining the approval (by vote or 
written consent, as provided by law) of the holders of at least J> C ^* L???S25 
shares of Series B Preferred Stock, voting separately as a class, the holders of at least a majority 
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„F fha then outetandine shares of Scries C Preferred Stock, voting separately * ?"> 
Hnl^r/^T^ori^f the then outstanding shares of Series D Preferred Stock, voting 
1^ ftESfa, of at least a parity of A. then outstanding shares of Series E 
SS^d S^^ing separately as a class, the holders of at least a majority of the then 
oTtSSngScs ofSeri^FPrefcrred Stock, voting separately as a class, and tho holders of at 
reSTScnTSthc then outstanding shares of Series GPreferred Stock, voting separately ■« a 
SL. JLZ or issue, or obligate itself to issue any other 

convertible into or exercisable for any equity security .^^^^"^^^^ 
Series C Preferred Stock, Series D Preferred Stock, Series E Preferred Stock, Series F Preferred 
Itoc^and S Prefe^d. Stock, respectively ™th respect to voting, cWends, conv^on or 
upon liquidation. 

D For so long as the Corporation is not a reporting company under the Securities Exchange 
Act of i9M a^rnended (thS^e Act"), neither the Common Stock or Preferred Stock 
oV ^ irSrSoT^r any shares of Common Stock or Preferred Stock issued as a result of any 
stock splits or the like) may be transferred except for transfers: 

fiV which would be exempt from the registration requirements of Section 5 of the 
Series Act of 1933 » amended She "Security Act^x provided that any shares of such *oek 
su£ tr^feree'xenvaxn subject to the same restrictions on transfer as they 

were when held by the transferor; 

fift pursuant to an effective registration statement under the Secures Act 
sinmltaneLsly 7 ^ registration of such stock of the .Corporation under Section 12 .of the 
Exchange Act; 

(hi) to the Corporation; 

fiv) to existing stockholders of the Corporation; provided that any shares ^ck 
in the hands of any such transferee remain subject to the same restnettor* on transfer as they 
were when held by the transferor; 

M by gift, bequest or operation of the laws of descent or distribution, provided that 
any shares of such^ockfa me hands of the uWbree remain subj ect to the same restricts on 
transfer as they were when held by the transferor, 

fvQ to an entity unafflEated with the Corporation pursuant to me merger, 
consohdSon, *ock for stock exchange, tender offer or similar transacts involving the 

to a trust for employees of the Corporation established under a qualified employee 



Corporation; 



(vii) 
benefit plan 



fvim by a trust to such trust's beneficiaries; provided that airy fih ^ f ^^j* 
(ymj oy » «™bieet to die same restrictions on transfer as they were 

the hands of any such transferee remain suojew io bk 
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when held by the transferor, or 



fix> to an "affiliate" (as defined in the Securities Act) of such stockholder, povided 
that such affiliate is an "accredited investor" (as defined in Regulation D promulgated under the 



Securities Act). 

ARTICLE V 



The Board of Directors of the corporation shall have the power to adopt, amend or repeal 
the Bylaws of the corporation. 



ARTICLE VI 



Far the manaeemcnt of the business and for the conduct of the affairs of the corporation, 
^ ta^^Ctaltata regulation of ft. powers «J* t ?*£™^ 
^orsTd of its stockholders or any class thereof, as the case may be, it is further provided 

that: 

tA\ The conduct of the affairs of the corporation shall be managed under the direction 
ottmaL JSSStSm number of directors shall be fixed from time to tnne exch^vely 
by resolution of the Board of Directors. 

m\ Notwithstanding the foregoing, provision of this Article VI, each director shall 

Board of Directors shall shorten the term of any iacimTbcnt director. 

(O FoUcrwmg the closing of the corporation's initial public offering V™*?* ■« 
r „ 7T t ."L tk _ c^mt^ft: Act of 1933 as amended, covering the otter 

ci|l^ £ with thTSylTws of the corporation, and no action shall be taken by the 

stockholders by written consent 

m , Advance a0 tice of stockholder nomination* for the election of directors of the 
? ) J iff brines* to be brought by stockholders before any meeting of stockholders of 

T PQ ^^S^Sm^^»P^i^ in the Bylaws of the corporation. Business 

^^^^of^^IZl be confined to the purpose o r purposes stated 

in the notice of meeting. 

m Subject to Section &5 of the Bylaws of the corporation, following the doangof 
^ T . jTrSJE,, ^ekfaolders of the corporation holding at least sixty-sac and two- 

mSSSSSm have tne^ex to adopt, amend or repeal Bylaws of the corporate. 
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. • i *_wr - nff«int the affirmative vote of the holders of 
FolloWg tbc closing of the ^^^ s outstanding voon* stock 
* ,«st sixty-six and ^o-thirds ^j^f^ as a single eta* shall be reqmred 

then entitled to vote - : - >^ insistent wuh this Article VL 

to alter, change, amend, repeal or aoopi any P 



ARTICLE VH 



bv w no director of the corporation shall be personally 
To the fullest extent permitted by l*v, no dire ctor. Without Inrntmg the 

lia ble for monetary damages for ..^^^Corpo^on Law is hereafter .amended 
effect of the preceding sentence if the « of a director, then the liability of 

£ authorize the ^ fr £2* t.% — P-** 4 by *° 

a director of the ^ tended. 

Delaware General Corporation. Law. as w aw 

, rf this Article VH. nor the adoption of any provuaon 
Neither any amendment nor Article VII, shall eliminate, reduce or 

of this Certificate of ^^^^^ Xmal liability of a director of the corporation 
otherwise adversely affect -y '™^^\^&o*ot^™ inconsistent proton. 
adsdng al the time of such amendment, repeal opu 

ZJ ^ 1B nffiafee. the aformalivo vote of the holders of 

Foiled the ^J^f^^ST^^ outstanding voting stock 
at least sixty-six and tv^thrrds P™?<^^ togcth Tas a single class, shall be required 
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THIS INTELLECTUAL PROPERTY ASSIGNMENT AND LICENSE AGREEMENT (the 
■ Agreement ") is made by and between Optivision, Inc.. a California corporation f Oprjvision " or 
" Assignor 1 ") and Optical Networks, Incorporated, a California corporation ("QNT or the " Assignee "), 
effective as of the Qsh day of January, 1998. 

A. WHEREAS, under the terms of that certain License Agreement, effective as of October 
29 1997 a copv of which is attached hereto as Attachment A (the " License Agreement "), Optivision 
eranted ONI a worldwide, royalty-bearing exclusive license, with right of sublicense, under certain of 
Us intellectual properrv rights for the commercialization of certain photonics technology and related 
intellectual property i'n connection with the spin-off by Optivision of ONI (the " TniTiallv Licensed 
nprivirion TP"): 

B WHEREAS, various investors, including investors affiliated with Kleiner Perkins 
Caufield'& Byers and Mohr, Davidow Ventures (such affiliated investors, collectively, the 
" Purchasers "), have entered into the Series B and C Preferred Stock Purchase Agreement, dated as of 
December 19,' 1997 (the "fr^r^A Stnefr Pirrrhase Agreement"); 

C WHEREAS, in satisfaction of a condition of the Purchasers to the B Round Closing (as 
that' term is defined in the Preferred Stock Purchase Agreement), and in order to attract and retain a chief 
executive officer for ONI, Optivision and ONI are this date entering into this Agreement m order to 
provide ONI (i) from the date hereof until the C Round Closing Date (as that term is defined m the 
Preferred Stock Purchase Agreement) with an exclusive license under all of the intellectual property of 
Optivision described on AmrWnt B hereto (the " Optjvhipn Photonics TP ") and any and all 
improvements, modifications, enhancements and other inventions or technology relating to the 
Optivision Photonics IP made by Optivision, including without limitation any United States and foreign 
patents and patent applications (including any substitutions, divisions, continuations, contmuations-m- 
part, and patents of addition in respect thereof which are filed by Optivision or which claim inventions 
which are conceived and reduced to practice during the term of the License Agreement (the Optivreipn 
P k^„,v. TP Tmnrnvements "): and (ii) as of and from the C Round Closing Date, a transfer and 
aSgnmentofits entire right, title and interest in all ofthe Optivision Photonics IP, the Initially Licensed 
Optivision IP, and the Optivision Photonics IP Improvements; 

NOW, THEREFORE, in consideration of good and valuable consideration acknowledged by 
Assienor to have been received in full from Assignee: 

I License , (a) Subject to the termsarid conditions of this agreement, from the date hereof 
until the C Round Closing Date, Optivision hereby grants to ONI a worldwide, exclusive license, with, 
the right of sublicense, under the Optivision Photonics IP and the Optivision Photonics IP Improvements 
(for the purposes of this Section 1 only, such defined terms shall be deemed to be "Licensed Subject 
Matter" as that term is used under the License Agreement) (i) to make, have made, sell, .and use any 
services and/or goods, and to practice any method, process or procedure, resulting in, arising out of, or 
related to the commercialization ofthe Licensed Subject Matter, and (ii) to otherwise exploit the 
Licensed Subject Matter for any and all Commercial Purposes (collectively with the grant provided for 
in clause (i), the "T IrP^ Anions") and to have any ofthe Licensed Applications figmed on 
its behalf by a third parry. Nothing in this License Agreement shall be construed to grant ONI any ngnt 



Optivision Photonics IP Improver 
out any infringement of the rights 
of the Series B and C Preferred J 
s valid, enforceable and subsisting, 
Optivision Photonics IP Improve 
patent rights of any third party, 
d is not otherwise aware of, any c 
ith regard to its use of the Optivisiol 
iereby. 

i?T AS STATED ABOVE 
I EXPRESS, IMPLIED, STATU! 

'Liability . IN NO EVENT WILL 
!AL, INDIRECT, INCIDENTAL ( 
) THIS AGREEMENT. 



rt rnnfidentiaHtv. 

>sure . In connection with this A 
;cnce to disclose to Assignee, subje 
and Optivision Photonics IP Impi 
> the extent possessed by Assignor 

Ignrial Information. Except as expr 
d and shall not publish or otherw 
es contemplated by this Agreement 
Sprint Communications Company 
shall not be unreasonably withhek 
nee as to the information so disclc 
Dvements licensed to Assignor by A 
y competent proof that, such inforn 

was generally available to the p 
losure to the Assignor; 

became generally available to the 
i other than through any act or omii 



was subsequendy lawfully disclose! 



jhmder the Licensed Subject Matter for purposes other than the Licensed 
Specifically retained by Optivision. 

(b) Sections 22, 2.3, 2.4, 2.5, 2.6, 2.7, Articles 3 (except tf 
Inot be perpetual or irrevocable), 4(except that none of the Licensed Sut 
Fexclusive), 5, 6, 7, 8, 9, 1 0 (to the limited extent that such Article impos 
t upon Optivision), and Sections 1 1.1, 1 12, 1 1.4, 1 1.5, i 1.6, 1 1.7, and 1 1. 
Lagree) of the License Agreement are hereby incorporated by reference anc 
; of this license grant. 

(c) The parties acknowledge and agree that, upon 

i hereof, the license grant contained in this Section 1(a) and the Section 
: Section 1(b) shall terminate automatically in their entirety, such that S 
[ survive or be of any force or effect, and that the parties owe no obligator 
1(a) and 1(b). 

2. Assignment Subject to the terms and conditions of this a 
; the sale of the Series C Preferred Stock of Assignee pursuant to the Prefer 
[ (the "Effective Date"), Assignor hereby irrevocably sells, assigns, transfer 
; Assignee hereby accepts the sale, assignment, transfer and conveyanc 
' interest in and to the Optivision Photonics IP and Optivision Photonics H 

not limited to, the patent, and patent applications therein described, 

* Information possessed or licensed by Assignor as defined in the License t 

3. Grant-Back nf License- to Assignor. Assignee hereby 
irrevocable, non-exclusive, non-transferable, royalty free license to make 
services and/or goods, and to practice any metliod, process or procedui 

; Optivision Photonics IP and Optivision Photonics IP Improvements that : 
\ the sole purpose of performing Assignor's obligations under the outstandi 
l and the U.S. Government listed on Attachment C and Assignor and Spri 
\ LP, provided that Assignor shall not have the right to sublicense, transfer 

• Assignee's prior written consent. Except as may be necessary to pcrfc 
; contracts, Optivision shall not make, use or sell any goods or services usr 
: Photonics IP or Optivision Photonics IP Improvements for any purpos* 
' party any right thereunder for any purpose. . 

3, Warranties of Title . Assignor hereby represents and wa 

f (a) Assignor has the right to enter into and perfo 

F Agreement and to make this Assignment, and such Assignment is ■ 
[.-Optivision. To the best of Assignor's knowledge, the execution, deli 
1 Agreement does not conflict with, violate, or breach any agreement of Ai 
1 of and holds all right, title and interest in and to the Optivision Photonic 
flP Improvements, and has the right to use, sell, license, assign, transf 
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(C ) Permitted Use ?nH Disclosures . Assignee is hereby deemed the "owner" of the 
Optivision Photonics IP and Optivision Photonics IP Improvements effective upon this Assignment and 
; may use or disclose information disclosed to it by the Assignor without restriction. 

6 Atreirances . Assignor will cooperate with Assignee to enable Assignee to enjoy 

f to the fullest extent the right, title and interest herein conveyed. Such cooperation by Assignor shall 
■ nclude prompt production of pertinent facts and documents, giving of testimony, execution of pennons, 
«As soecifications,'declarations or other papers, and other assistance all to the extent reasonably 
necessary for the benefit of Assignee (a) for perfecting in Assignee the right, title and interest herein 
conveved- (b) for prosecuting patent applications; (c) for filing and prosecuting subsurute, division^ 
onWuing or additional applications covering any Optivision Photonics IP or Opnvision Photonics P 
movements; (d) for interference or other priority proceedings involving any Optivision Photonics IP 
o? OptivSon Photonics IP Improvements; and (e) for legal proceedings involving Optivision Photonics 
IP or Optivision Photonics IP Improvements and any applications therefor and any patents granted 
thereon, including without limitation reissues and reexaminations, opposition proceedings, cancellaaon 
proceedings, priority contests, public use proceedings, iniringement actions and court acnons^ provided, 
however, to the expense incurred by Assignor in providing such cooperation shall be paid by 
Assignee. 

7. M^ cellaneous - 

(a) finvwriiiwLaw . This agreement and any dispute arising from the performance 
or breach hereof shall be governed by the laws of the United States of America and the State of 
California, without regard to that state's laws concerning conflicts or choice of laws. 

(b) Waiver . Neither party may waive or release any of its rights or interests in this 
aereement except in writing. The failure of either parry to assert a right hereunder or to insist upon 
compliance with any term or condition of this agreement shall not constitute a waiver of that nght or 
excuse a similar subsequent failure to perform any such term or condition. 

(c) Alignment . This agreement shall not be assignable by either party to any third 
oartv hereto without the written consent of the other party hereto and any such attempt to assign shall 
beVoid, provided, however, that Assignee shall have the right to assign this agreement to a successor 
to all or substantially all of hs assets or business, whether by sale, merger or otherwise. Any permitted 
assignee or transferee shall agree in writing to,cbmply with all the terms and restrictions contained in 
this agreement • 

(d) TntlrrP'W Contractors. The relationship of thfc parties hereto .is that of 
independent contractors. The parties hereto are not agents, partners or joint venturers of the other for 

- anypurpose as aresulfof this-agreement or the transactions contemplated thereby. 
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. » Mftti „_ All notices, requests and other communications hereunder shall be given 
i the actual date of receipt: 



If to Assignor: 



Optivision, Inc. 
3450 Hillside Avenue 
Palo Alto, CA 94304 



If to Assignee: 



Attention: 



Optical Networks, Incorporated 
3450 Hillside Avenue 
Palo Alto, CA 94304 



Attention: 



™ r^nlete Agreement. Except as otherwise provided in Section 1 hereof; this 
<? P^^^^Sth^rL and oral, between the parties with respect to the 
agreement consurut^^ 

subject matter hereof; and all I^J^™e±a^ null and void and of no effect. No amendment 
expressed orimpLied, are ^^^t^d^Z^ on either of the parties hereto unless 
or change hereof or addmon hereto ^^*™y*xho£d representatives of the parties. The 
r^r^^5^^3S?Sd Closing Dal the License Agreement dated 
parties ^ 0 ^^ 9 ^ 91 ^^^^ is hereby terminated in its entirety such that no 
S 'JJ^ -J- the parties owe no obligations to each other under 

the License Agreement. 

t \ ^i CC « 5 ois5rKiAssi2IlS. The provisions hereof shall inure to the benefit of. and 
(g) 5nrr^ on " M.™"* cxecutors and administrators of the parties hereto, 
be binding upon, the successors, assigns, heirs, executors, ana 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed 
by their authorized representatives as of the date first above wntter, 



fORKS, INCORPORATED 



OPTICAL NEyWC 



By:, 



Name: 
Title: . 



OPTTVISION.^NC. 



By.. 



T 



Name: 
Title:". 
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LICENSE AGREEMENT 



This LICENSE AGREEMENT (the "UCTSAESSffifflO. effective *s of October 29, 1 997 
(the "Efecrive Dale")* is x&ads by and b etween Optxvision, Inc., a California cor por ati on 
("Optivision"), end Optical Networks, Incorporated, a California co ipoiaii on rONT ). 

RECITALS 

A. WHEREAS, Optrviskm and ONI sre parties to that cer uia Contribuaon, Services and 
• Share Purchase Agreement dated as of October 29, 1 997, under which they agreed to enter into this 

B. WHEREAS, Opti vision is the owner of ccmin palest and other rights and 

TTi f" | 1 1 iTifm relating to the simultaneous operation of single and multiple wavelength lightwave 
communication nerwecis, and desires to giant ONI an exclusive license under such lights to make 
use of such technology for commercial applications* and ONI desires to acquire such a license, on 
the tarns and conditions set forth herein. 

NOW THEREFORE, it is agreed by end b et w e en the parties as follows: 
1. DEFINITIONS 

LI Tiupu ' e m y fwfrnTw*t4rm w ghall maan tnv *nA all mfijrm»rtnn poogesggf or Ii ujjm i br 

Opti vision having to do with any form of optical devices, switches, connectors, systems, networks 
&nd the protocols and applications used therein, of any kind, in any form and media whatsoever, that 
is reasonably necessary for ONI to exercise its rights under Section 2*1 of this Agreement, including, 
without hznitsiion, (a) inventions, whether or not patentable, whether or not reduced to pracsce, and 
whether or not yet made the subject of a pending palest application or spplicaxians; (b) ideas and 
conceptions of potentially patentable subject matter, including, without Hmfuiiim, any julruf 
disclosures, whether or not reduced to practice, sad whether or not yet made the subject of a pending 
p*T*rft application or tpplicaannr; (c) copyrights (registered or otherwise) and registrations and 
applications for regisnanoa thereof* and all nghrs therein provided by infn inurmal lit j Lies or 

conventions; (d) ^HIU'^ T T ing fo/ftng , ^vrthmt ImftaftVm, 

source code, cpera&ng systems 
&nd specifications, data, data, bases, files md related documentation; (e) trade secrets and 
ro nfic fa j * technical and bustnff % infm nmuoa (including idexs, formulas, compositions, 
inventions, r^jiyi^|iiniTT of izxvesnons whether pctenxable or unpatentable, md whether or not 
redneed to practice); (f) whether or not confidential, technology (including know-how and show- 
how), rnaTnrfVri lhj iryg and production processes and trrhnirpi^, research aad development 
information, drawings; specifications, designs, plans, juupwvrh, trrhntcal data, copyrightable worts, 
frwwa^ niiH lMTli r sad b wiiira data, pricing aad cost information, business and mwlnfag plans 
znd customer and supplier lists and information; (g) copies aad tangible embodiments of all the 
foregoing, in whatever form or medium; and (h) all rights to obtain and rights to apply for patents, 
mrpj to register trademads aad copyrights. 



12 TrtCTT" eV * n mean (!) the p*»m and patent applications set forth on Erhfoit A 
, hero, and (U) any subsrinmons, divisions, connnuarions, conaroarions-in-pan applications, and 
paiaws of addition of (x) above 

U n .Sifgwai SuWeet Mattel shall mem ffl the Patent, (ii) the Fropricaiy Information, 
and, if so developed by ONI, (Hi) the ONI Improvements. Upon prompt written notice fipm the 
parties as necessary to e ff ect u ate the following right, ONI shall also ba*e the right to include in the 
Ocesed Subject Matter any United States and foreign patents and palest applications (including any 
substitutions, divisions, uiuiiuiuaons, carmmanons-in^art, and patents of addition in respect 
thereof) which are filed by Optivisian or which claim imrnrions which « 
practice during the tern of this License Agreement. 

[ # 4 ^mmmal P urposes " «h»n mean all p u r poses other then those purposes for which 
use rights have been gmiisd to governmental entities (other than those governmental agencies which 
have as their principal function the provision of civilian communications funnions) and includes, 
^vh^it {mTrh^orL the practice, production. mTmnfirnTTg, right to have rnanu&caircd, sale and use of 
goods snd/or services using the Linrraed Subject Matter. 

U ^ imwd AwpHearions " shall have the mraning sct forth in Section 2.1. 

"Grog Revenue" shall mean anr and all amounts received by ONI resulting fiom^ 
ff n^g «nt of, or related to the pracacc. production, TnimrftrTurc, sale or use of produce and/or 
services using the Licensed Subject Metier, computed in accordance with generally accepted 
accounting principles. 

1.7 ■ PmrSdenrig] TrrfrrrrrMmon" shall mean (Ti mv Piuuiiua 1 Infbnnatioa. fii) my 
TTrr^mnr, nr-miosis! in Tangible form disclosed hereunder Hat is mzzksd as "CnnfirirTriir at the 
time h is delivered tD the rrccrvrng piny, and (Hi) infbrmsaoa disclosed orally hereunder winch is 
identified xs "Confidemal" when disclosed tnd such disclosure of "Confidential" infonnaaon is 
confirmed in writing wiifam thirty (30) days by the disclosing party. 



2. LICENSE GRANT 

2.1 License. Subject to Sccaans 2J and Z4 below, Opti vision hereby giants to ONI a 
worldwide, exclusive license, with the right of sublicense^ under the L? c gnsed Subject Matter (I) to 
TP-rfc-* have tp™** , sell, and use any services and/or goods, and to practice any method, process or 
procedure, resulting in, arising out o£ or related to the eommerciaiizzrion of the Licensed Subje^: 
Marts, and (ii) to otterwise exploit the Licensed Snbject Matter for any and ail Commercial 
Purposes (collectively with the gram provided forin'clause (i), the "rigegrf Arolfafons") **** to 
have any of the Lir^r^ Applications pcxfbnned on its behalf by a third party. Nothing in this 
License Agreement shall be cansaued to grant ONI any right under the IJfcessed Subject Mai» 
p u rp ose s other than the Lic ensed Applications, which rights arc specifically imiiwri . by Optrvision. 

• - 2-2 " |4pn^C oniugiit? orL - During the tean hereof; Opti vision agrees CD not to make, use or 
sell any goods or services using any as pect of the L icense d S object Matter for any Commercial 
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Purpose, sad (u) not to grant any third party any righi under the Licensed Subject Marts' for any 
(^nn'TiH f 1 Purpose. 

2J flffrmed Rights. Optfyiaon hacb y r rflrin? an exclusive, transferable righi to the 
Licensed Subject Macer for hs own technology development and purposes other than a Commercial 
Purpose. 

have brra developed under a funding agreement with the Government of the United Staes and, if so* 
that the Covszanest of the United States may have cenzin rights relative thereto. Optrvision 
irj-i rr and warrants that it (i) has complied and agrees to co ntinue to c omp ly during the term of 
this I K*n*g Agreement with all Lews and regulations applicable to such a Government funding 
agreement and (il) has done and will continue to do all acts nrurvur f or convenient for the 
protection of Optivision's rights to retain ownership of all inventions wiihin the licensed Subject 
Matter, isr h'^g disclosing subject inventions to the Government and electing to retain title in 
subject inventions. 

2J R?fhw of Th?Tri Parrv . ONI understands that the Licensed Subject Mater may be 
subject to a nv *k and development agreement fnrrred mto by Opovzsion and Sprint 
Communications Company LP CSESnO- ONI adrrrnwiedges that this license Agrrgnent is 
subject, in all respects, to the rights of Spnnt under such agreement and agrees to bold any 
frf™«miit;m it receives ^""""g to the existence of such agreement, as wdl as any Proprietary 
Information (as that is in such agreement) received from Sprint, cab er directly or 

indirectly, confidcnnaL 

2.6 (Vr vpnum-Jit Reqmlaftons. It is understood that Optrvision is subject to United States 
Izws and regulations controlling the capon of technical data, compmersofhvare, laboratory 

prOtOtypa Had ffthrr r*vnmnArti** fmrjarfrag Abm Export Hnmral Aef « rrwtrfM, mnA the 

Export Administration Act of 1 979), and that its obligations bci c uudrT are contingent on compliance 
with applicable United States export Irws and regulations. The transfer of certain technical data and 
commodities may require a license from the cognizant agency of the United States Government 
and/or written assurances by ONI that ONI shall not expo r t data or commodities to <-n IJ 'n foreign 
countries without prior approval of such agency, » 

2.7 Non-Ug of Name. ONI shall not use the names Opti vision, Opri vision. Inc. or tt» 
names of any Optrvision employee, or any art^miion thereof^ in any advertising, promotional or 
sales literature for the Lkrrtvri Applications without the prior written of Optrvision, which 
consent not be unreasonably withheld, except that ONI may state that it is H r »rr^ by 
Optrvision undo* one or more patents or applications ujjinnMirg the I irmscd Subject Matter. 
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GRANT BACK 



Theparries hereby recognize that, during the term of this License Agreement ONI may 
develop improvements, modifiearions, enhancements 2nd other inventions or technology related to ' 
the Licensed Subject Mm (the "QNJ ImnrTTYCTmrQ. ONI hereby grants to Optrroion a nan- 
excksr^perpenaL worldwide, irrevocable, royalty-tree license under the Licensed Subject Matter 
to the ONI Improvements for use by Optrvision for purposes other than a Commercial Purpose. 
pnJvicied.tbatOptiviaM 

without ONI's p rior wri aen consent. Such license inemdes the right to ^ rdl ^ 
sublicense ONI Ir^rovcmenn topispcra c^tiim a Comraexrizl Purpose OMagreesto 
disdose to Optrvision any ONI Improvconia promptly upon devdopmcnt thereof 

4. ROYALTIES 



4 -l RPYa i ag IP Qptfvrto . Ia the event mat, during me tean of this Liaag a — — , 
ONI may em Greg Revenue in a calendar quarter in execs of S500,Q00, ONI shall priLaiu owns 
setting forth its Grass Revenue for that and each successive calendar quarter during t£ £n o fdrfs 
License Agreanea and shall dea-ver su^ 

ofeachcalenc^qiarter. Ia addition, raaainmwim the deHvcry of ^ 

OpnvMcm ^ amount equal to one and one-half percent (1.5%) of the Gross Revenue forme 

applicable calendar quarter, » ,« form in the report. Dam relating to royalties payable to Ortmsaoa 

bfermaonnandahaHr^ 

^1 and 92 hereof Inn^erentthalany of ^Licensed Subj« 

shall became non-exclusive, ex in ONTs reasonable discretion, it becomes necessary to pay • third 

parry royalties or«ber amoums in order to practice or otherwise e^t& 

ONI may deduct fiom any ruyalnes parable herr^the arnoum ecmaily pdd to s«mM^ 

42 Audit ONI sr^ maiazacoinraletta^ 
«Gross Revenue ^^otwtlt^^^^y^^^^^^^^^ 0 
waxch they penam.Optr^ shall 
rras^fy actable to OM. to aa& the Ix^lcs and 

royalties to Opcrvnuon hereunder, for the sole purpose tf confirming rCao^Ly oftheWrr ' 
ai^S"^™^? per fiscal year of ONL Any such audit shall beamed 

at Opavaions expen se dnrmg rain^ bmineg tours. IChowever, such audit reveals an 

f d f pBym ? of J*Z t^^'t™? 0 ^*** taow!L ** have been paid to Optivisioa 
for the penod audited, then ONI shall bear die expense of the audit. In the event ofanv 

tteroa at 1 0% per mum, prorated for the acnai paiod of arrearage. 



5. COMMERCIALIZATION 



ONI agrees to use commercially reasonable efforts to use the license granted herein to 
generate 

Gross Revenue. 

& OWNERSHIP 

£1 ryrvigon OwneraMp. Subject to die license remained in Secrion 2 above, 
ownership of the Li mmd Subject Matter, and any other technology, rirrrTmnTTad on or other 
materials delivered to ONI hereunder, and all inteliectsai property rights therein, bn h i rfmg witfaoul 
limitation, copyrights, paints; trade secrets, mr& 

exclusively with Opti vision and no rights granted hereunder shall be construed to confer any 
additional rights upon ONI by implication, es top p e l or otherwise. 

5_2 pNT Ownership, Subject to the grant-bade license c cipt a iirri in Section 3 above, and 
to Optxvisbn's ownership of any tecfanobgy it produces as provided in Section 6. 1 above, ownership 
0 f ONI T rr i ' M ^ r rrr*"* and any other teehnobgy, documentation or other materials delivered to 
Opti vision hereunder, and all inTrflrmat property rights therein, bchxdzng without limitation, 
copyrights, pn'^ "* . trade y mask wades and other proprieary rights; shall n nmin exclusively 
with ONI and no rights £i»" f - H Laundrr shall be consrrued to confer any addmonai rights upon 
Opu vision by implication, estoppel or otherwise. 

7. WARRANTIES OF OFTIVISION 

7.1 To the best of Oprivisian's knowledge, the Li censed Subject Matter does not and will 
not infiinge the copyrights or trade secret rights ar fatrai rights of any Third party. 

72 The licenses ^ittf'H to ONI l ri p niK*- p are exclusive; valid and enforceable ftgirirrg 
Opthision. Optivision has valid title to the Licensed Subject Matter or holds or will hold licenses 
therefor for the H** 1 Period and any Renewal Psiod (as such team are cWTrrfd below), fire of any 
claims or »n r " TTTTr hi n nr^* 

73 EXCEPT AS STATED ABOVE IN SECTIONS 7.1 AND- 7 J, OPTIVISION 
EXPRESSLY DISCLAIMS ANY WARRANTIES OR CONDITIONS, EXPRESS, IMPLIED, 
STATUTORY OR OTHERWISE EXCEPT AS STATE D ABO VE IN SECTION 7.1, 
OPTIVISION MAKES NO REP R ESENTATIONS AND EXTENDS NO WARRANTIES OR 
CONDITIONS OF ANY KIND, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT 
LIMITED TO. WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR. 
PURPOSE AND, VALIDITY OF LICENSED TECHNOLOGY, PATENTED OR UNPATENTED. 
EXCEPT AS STATED ABOVE IN SECTION 7.1, OPTIVISION ASSUMES NO 
RESPONSIBILITIES OR LIABIL ITIES WHATSOEVER WITH RESPECT TO THE USE OF THE 
LICENSED SUBJECT MATTER. 
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S. LIMITATION OF LIABILITY 



OPTIVISION'S LIABILITY ARISING OUT OF OR RELATED TO THIS LICENSE 
AGREEMENT SHALL NOT EXCEED THE AMOUNTS RECEIVED BY oSvW 
HEREUNDER. IN NO EVENT WILL OPTTVISION BE LIABLE FOR ANY SPECT>4T 
CONSEQUENTIAL, INDIRECT, INCIDENTAL OR PUNITIVE DAMAGES AjSWnrrr or 
OR RELATED TO THIS LICENSE AGREEMENT, HOWEVER CAU^^N^ 
THEORY OF LIABILITY (INCLUDING NEGLIGENCE). AND ON ANY 



9. CONFTOEJmALITY 
9.1 

far lbs 



confidents and shell not publish or otherwise d^c* ^ sh^S^^^^L , 
party by competent proof that soch Confirm™ t hrfbgamon: <?™«avag 

Cc) beczaw generally *va2ible to the public cr otherwise mm of rf,.««M-. 



9 -2 Pgnrntted T fee gnd TWi^^ Each patty ham imv » ^ • * • 

gaYusmrn*! rrgdaflons or otbswisc sufe^ iafonnx^ t^or^S^^S 
authentic* otherwise exerc^ 

ay such disclosure of anotherpany, Cta&faSSS^JESSiS^ 
confidmiality ^g^n^nt, it will give ^o^bfe to^ W^^f u .r , 

secure confidential treancnt of such mfbmsman pw to ^^^Z^^T^ T^* 5 *** 
mdeisorertberwiK). ^ oisaosure (wnetfau tluuugh protective 
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9.3 PttMic Disclosure- Except fis otherwise required by law, nsther party shall issue i 
press releese ormike iny od» public disclosure of Ac terms of this License Agreanenr without the 
prior rppnrvii of such pits release or public disclosure. Each party shall submit any such pres 
release or public disclosure to the other party ,-and the receiving party «fc»H have fif teen (15) days to 
review and approve or disapprove any such press release or public disclosure. If the receiving party 
docs not respond witfam such fifteen (15) day period the press release or public disclosure shall be 
deemed approved In addition , if a public discl o sure is required by l*v th* rt^ir^g ptv 
provide copies of the disclosure reasonably in advance of such Sling or other disclosure for the 
nrmrfarrfosing party's pzzor review and comment. 



10. INDEMNIFICATION 



Each of ONI and Optivision agree to indemnify, hold hanniess and defend (with counsel fits 
of any conflict* of interest between such counsel and the party being indannxned or any other 
indemnitee hereunder) the other party and its directors; offirrts, employees; agents and subsidiaries 
from and against any and all claims, alkgzricns, jnm^iT^ Irrr r r K«htWf<«n, casts ^ exposes 
(iaduding reasonable attorneys' fees) resulting fiom the breach of the ih -u-i ^ covenants or 
agreements mmmnffri in this r.icrnse Agreement of sttth party. 

11. TERM AND TERMINATION 



11.1 Ism. The tern of this License Agreement shall commence on the E&cnve Date 
and iTTTtrrt e a riig ta mrnsrH as anftnr sed in this Section 11, continue for twrary-five (25) years 
fiom the date hereof (the "Initial Period"). Upon the expiration of the Initial Period 
Agreement shall be iTimmirirelly renewed fig successive periods of ma (1) . "p^ ry ^i 

Period") unless earlier vrrmnaa»ri as ^hr ri r^ i in this Section 1 L 

112 Tlllllili niinn (*) Atthe end ofthelnitial Period or any Renewal Period cither party 
shall have the right to tri miliar this License Agreement upon sixty (60) days written nonce to the 
other party. 

(b) ONI shall have the right to tcnuinzii this License Agreement at any time on six 
(6) months' notice to Optivision. and upon payment of all amounts due Optivision through, the 
effective dzxc of the v \ mimaon. 



AinnTTHlric TcnnilWinn This License Agreement stall ti-rrr,in*r~ OTttrtm ^ j T , n y jg r t \ 
within nine (9) months from ths due hexsof, ONI does not receive en hxvesanent of equity in excess 
of 52,000,000; (b) within forty-eight (4S) momfcs of the date of the License Agresnsat, OM fids to 
meet the applicable Gross Revenue threshold spociSed inSccaon 4.1; or (c) daring the Imusl Period 
or any subsequent Renewal Period, having nwsudi threshold, ONI £rih to n»eeta^ 
four (4) of the sen eight (8) successive fiscal t t» i i _ 

11.4 Tcnrnnatfon by PgD'Ym nq Should ONI fail to mat-» any payment whatsoever due 
and payable to Optivision hereunder. Optivision shall have the right to minimi* this License 
Agreement enearve on thirty (30) days' notice, unless ONI shall m»fci. all such pgy T ' *- Mr i to 
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Optzviaon within said thirty (30) day period Upon the expiration of the thirty (30) day period, if 
ONI shall not have made ail such payments to Optrvisxon, the rights, privileges and iicase granted 
hereemder ^HW l *'-nn mwf* | " j *n y tg w ^ j ipwt* 

U J Termination for Breach- Default, Upon anymaierial breach or default of this License 
Agreement by ONI other than those occurrences set out in Section 1 1.4 above, which «M1 always 
take precedence over any rrmtrriH breach or default ref e n e d to in this Section 1 1.5(a), Optxvisdon 
shall have the right to i r i nihurip this Licose Agreement and the rights, privileges and license granted 

hereunder effective on ni»«y (90) days' notice to ONL Such tennznation *h»H * y » automatically 

effective unless ONI shall have cured any such material breach or prior to the expiration of 
the ninety (90) day period 

(b) Upon any material breach or default of this license Agrecmoir by Optrvision, 
ONI shall have the right to t win mal e this License Agreement and the rights, privileges and licase 
granted hereunder effective on ninety (90) days' notice to Optrvistou. Such termination *k*H become 
automatically effective unless Optxvision shall have cured any such material breach or rf-froh prior 
to the expiration of the ninety (90) day period. 

11.6 Effects ofJTMolvengv. All rights and licenses granted to a party under or prursuanrto 
this License Agreement are; and shall otherwise be rirrmnd to be, for purposes of Section 365(n) of 
the US. Bankruptcy Code (1 1 U.S.C. 101, txscq.), li censes to rights ofhucflecmal p ro p erty" as 
defined thereunder. Notwithstanding- any provision contained heremto the contrary, if a party that is 
a licensor of intellectual property hereunder is under any proceeding rutin the Bankruptcy Code and 
the trustee in bankruptcy of such party, or the party, as a debtor in possession, rightfully elects to 
refect this License Agreement, the party to whom such intellectual property has been l? 'r^ T LV " d may, 
in accordance with 11 U.S.C Section 365(nXl) and (2), train any and all rights hereunder ^mut 
to it, to the maximum rrtrrrt p c umrtcd by law, subject to the payments, if any, specified herein. 

11.7 Ffigcr of Breach or Jf y ' 1 \" » n "j7TT 

11.7.1 Accrpgri OMfyariugs. T ermmyri on of tfrrfc T ? b^w A |j m j i i fn r yrry r-»vn 

shall not release any party hsexo from any liability which, at the time of such termination, has 
already acoued to the other perry or which is attributable to a period prior to such termination nor 
preclude either perry from pursuing all rights and remedies it may have hereunder or at l&w or in 
e qu ity with i c &pcc t to any breach of this License AgresnesL 

11.72 ffgtJiffl nf Materials. Upon any turn iml in n rtf ^>f T 7 " r t | j i j ^ p,^ Q>Tf 

and Optivirion shall promptly return to die other party all Confidential Information received from the 
other party. 

11.8 Snrvrval. Sections 1, 6, 7, 8, 9, 10, 1 1.7, and 12 shall survive the erpxrarion or 
tomination of this License Agression for any reason. 
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12. MISCELLANEOUS 



12.1 (kyvemtQ^ Law. This License Agreement and any dispute arising ftomtbe 
p c rfnina nff r or breach hereof shall be governed by the laws of the United States of America, and the 
State of California, without regard to that state's laws ton^m^g conflicts or choice of laws. 

122 Wsbsr. Neither party may waive or release any of its rights or interests ia this 
License Agin 'in irt extent in writing. The failure of either party to assert a right h m un dT or to 
insist upon compliance with any tens or condition of this License Agreement not constitute a 
waiver of that light or excuse a similar subsequent faQure to perform any such term or condition. 

123 ^f^mmntL THs License Agreement shall not be assignable by either party to any 
third party hereto without the written u j ll vj .i i of die other party herein and any such jM p *ii [M to assign 
shall be void, provided, however, that ONI shall have the right to assign this License Agreem^ 
successor to all or substantially all of hs assets or business, whether by megs or otherwise* 
Any pencilled tsrigrtee or transferee shall agree in writing to comply with all the ^^^^hy and 
restrictions ronTyfnrri in this License Agreement 

12.4 rodgagprfgnt Cuim *i_dj] v Use relationship of the parties hereto is that of independent 
contractors. The parries hereto are not deqicd to be agents, partem m-jomt wrrfrrr^ nf tfr» nth~r* 

fnr gny pnrpose as a remiH of this License Agrgmgnr nr tr^qtrtj^ r^m-^pf^^ ff tl ^ n 4y 

12J Notices, AH notices, requests and other CQmrnimicariom hgravfa- *h»H K> gfu^ fa 
wrinnz by rr mfifd or reiusmw i mail to the addresses set fbrdi below «ad *h*\\ be deemed received 
on the antral date of receipt: 

If to Optivisiorr Ojxiviiiuu, Inc. 

3450 HTIMrfr Avenue 
Palo Alto, CA 

If to ONI: Optical Networks, Incorporated 

3450 Hillside Avenue, 
' Palo Alto, CA 

12-6 TmwKgrf rfcmiw. No rights or licenses with respect to the Licensed Subject 
Matter are granted or deemed granted hereunder or in conhecrion herewith, other those rights 
expressly ^lanml in this License Agreement. 

12,7 Cgmrictg Agreement- This. Licaase Agreement constitutes the enrim » ETr nT 7 n7 T j fr^ 
wrinen and oral, brtweea the panics with respect to the. wbjectrnaner hereof and all prior 
agreements x r^prrring the subject matter hereot either wrinen or oral, mn^ y% | or implied, cc 
merged and canceled, and are null and void and of no egect. No amendment or change hoeof or 
addition harm shall be cflrcUvc or binding on cither of the parries havsf% tml^ r~fr?~rl v> 
and trrnitrd by the respective duly authorized representatives of Opti vision and ONL 
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12.8 HssfiagS- Ths capaoas to the sections and paragraphs hereof are not a parr nf rht> 
License Agreement, but ere inrhrird merely for cou v rriirrrnr of iufm-jjce only 2nd not ■ * its 

IN WITNESS WHEKEOF, the pzrties hereto hzve caused this License Agreement to be duly 
executed by their authorized lepresenstiYes 2s of the Effective Dale. 



OPTICAL NETWORKS, INCORPORATED OPTTVISION, INC 



Rv l 
Title! OA? 
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EXHIBIT A 
Patent 



Patent Application, filed on Jnary 10, 1997, exited "Mefacxl tnd Apparatus for Sannitanems 
Opozrion of Single and Multiple Wavelength Ligiirwsvc Ccanmunicatioa NctwoAs" 
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- ATTACHMENT B 
Description of Intellectual Property Assigned to ONI 




Section V. Intellectual property contributed to ONI 

||Optical bus using controllable optical devices". 

The patent describes a bi-directional optical data bus as well as bus interfaces for applications in high 
speed optical blackplanes where data is placed or removed from the bus by dynamically controlline 
optical coupler elements. 6 

Patents Filed: 

"Leased Planar Optical Waveguides for Packaging Optoelectronic Devices " 
Filed: June 7, 1995 

This patent application describes the process for making self-aligned macro-lenses on the ends of 
waveguides for applications toward low-cost, higher coupling uniformity, low-complexity packaging 
for laser arrays or photodetector arrays. 

"In-Line Ppjymeric Construct for Modulators, Filters, Switches and Other Electro-Optic 
Devices" 

Filed; July 1 6, 1 996 (USSN:08/683,055) 
Provisional Patent Applications: 

"Method and apparatus for simultaneous operation of single and multiple wavelength lightwave 
communication networks". 

Serial No. 60/038, 149 Filed: February 10, 1997 (Townsend and Townsend and Crew, Palo Alto) 
This provisional patent application consists of over 75 pages of description, diagrams, and 
documents related to the various concepts, methods, and possible implementations of optical- 
switching-nodes (OSN) for nerwork restoration. It encompasses a wide area of intellectual property 
that will be defined with particular claims by February 1 0, 1 998 as a single or multiple patent 
applications, all retaining the original date of disclosure. 

• i. 

Intellectual Property related the following (document^, impl e mented ?„ H*.;^ , nnf i 
protects m nrwm.). 

1. Optical Switching and Networks ftrapp. 

• Just-In-Time Switching - This signalling protocol is designed to take advantage of fast 
reconfiguration of optical switches and provides means of achieving high utilization of multi- 
wavelength optical networks. This protocol is being inrnta^nt H m tte pnW» » r rf ea | nwfwv * fnr 

development work along with fast optical : switches based on Optivisbn wavelength selecting and 



-4? r • :-'^i^f 1 0i^ l :}-> i ^\- 



• L . i i| HI IHrflhinT ' tn'NGI (Next Generation Internet 

converting cross-connect swncnes _jj ' ' ^ ' '"^ ' ^ y^mii University. 

P"*- ^rX) °i0C-12, 48 and higher rate ATM/IP/G. S ab.t 

££X HSU** ^— sion in to reconfigure optic* 
^engm-selecting - wavelengd«onverting optical cross-connect syaems (with conn* ■ 
units) for tat optical data networks. rates. The "Merlin" analyzer, 

. High speed network is a modSar set of equipment designed to 

designed in cooperauon ™*^*™£tw»* development, manufacturing, and asuteomee. 
support all 7- t^SKLwSSn 800 » 6400, ATM/SONET OC-.2C OC48C 

. HIPP1-SONET Gateway: This S'T^TmPPI networks through SONET fiber. This gateway 
. .cSovide mo required S^STSSm nSvork H» ■""I"" of 

c Jbe connected to a HTPPI host compute. aaport » hosut and HIPPI dam words can 

^ datathrough ^^^^S^SUy aUo includes fflPP. buffers 
be striped across up to six SUNti 
25 well as HIPPI repeaters. 

taplemenmuon of waveleng* specified paths in lightwave networks over various 
fiber topologies with optical f^^^^gth multiplexing components and equipment wid. 

rCuTfor-syamesis, analysis, and operation of opticau, arable lightwave n«works of 
rMeSrXlementadons of using optica, switching modes for procuring optica! paths on 
demand in large scale optical V.^ ^ configurable optical aAMrop 

? ^..j^ warr rhrf nir* r - rpup 

^tszzxzES^* ^ ° c ^ ~ rad hieber 

SC^- ncrworks where laser armys can be use, » se.ee, on, of n^ 

wavelengths for transmission. 
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Parallel Fiber-optic Links 

• Ruegedized parallel fiber-optic links currently being developed for NASA. These links provide > 
1 Gh/s throughput, and utilize MCM and silicon V-groove technology. 

• Target applications: Spacecraft and aircraft networks and busses. 

MEMS-Based Fiber-Optic Switches 

• Unique optical switching architecture based on MEMs micromiirors allowing optical switches of 
size 1024 xl024 or larger to be achieved with reasonable hardware complexity and cost 

• MEMS optical switching experiments at Optivision have provided useful insight into switch 
implementation issues. 

• Details of Optivision's architecture in signed laboratory notebook dated 5/8/97. 

• Target applications: Large fiber-optic cross-connect matrices for optical networks. 

P o lymer Modulators 

• Modulators suitable for digital and analog transmission at > 20 Ghz bandwith. 

• Lower cost and lower insertion loss than existing modulators. 

• Target applications: Digital transmission systems, and CATV. 

, V Photonic Interconnects and Processors Group 
Free Space Parallel Interconnects 

The primary area that may hold IP in the PIP group comes under the broad heading of free space 
parallel optical interconnects. The group has put together a number of systems and there is likely IP 
relating to assembly techniques, optical configurations, opto-electro-mechanical systems, 
architectures for systems, and interconnects constructed using these techniques. There is also unique 
knowhow relating to high performance cell or packet switch architectures. An extension to the 
Optivision patent for optical busses was abandoned because of concerns about likely utility, but a 
new patent for this architecture could be 'pursued ■ 

Logic Processor Architectures 

Optivision is working on a government contract to provide a specialized processor capable of doing 
logic operations on a cell or packet-based streams of data at rates exceeding lOGbps. We are likely 
to have or be about to generate some intellectual property on architectures, methods and optical 
configuration for performing these functions. 

Interconnects for and Testing of 3D optical memories 

Optivision has previously done work on architectures for interconnects t high capacity 3D optical 
memories and is currently working to build test system for these kinds of memories. We are in a - 
position to generate IP relating to the interconnects and Standards for how these devices will be used. 

Optical Interconnects for cryogenic electronics 

Optivision may have some IP on approaches for providing optical interconnects to cryogenic 
electronics (primarily for infrared imagers but suitable for other cyroelectronics). , r4^ 
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(prepared by Gary C Bjorklund, 12/31/97) 



# 


Invention 


Inventors 


Description/Applications 


1 


Overlay Operation of Packet Data 
Network over SONET through Use of 
Space Division Optical Switching 
Systems 


R_ Sharroa 


Allows graceful addition of IP and ATM packet 
services without requiring additional SONET 
rujvri equipment 


2 


Integration of OSN Switch with WDM 
Terminal 


R. Sharma 


Allows Integration of switching capability with 
WDM terminal equipment 


3 


Combination of Configurable 
Wavelength Add-Drop Multiplexers 
with Optical Switching 


R_ Sharma 


Configurable provisioning of wavelengths and 
capacity 


4 


OSN Sub-Module 


R. Sharma 


Enables re-use of protection WDM terminals as 
regenerators 


5 


dUNcl interoperaDiniy 


A* dfluuia 


LOflPlO um upu aOUIiy WIU3 dwPiCl 


6 


Optica] Switching Systems for 
Procuring vpucai rauis on L/cxnanu in 
a Nationwide Telecommunications 
Network 


R. Sharma 


Enables DOD customer to establish a secure data 
poui u&uig pruiccuwu noers wtqioui neca tor 
signaling to Telco equipment 


f 




J. Parker 


Overall annroach feamrino' modular d^cim 


8 


Merlin Network Analyzer Core Design 


J. Parker 


□ocked RAM with control FPGAs 


9 


Fast Reconfiguration of Optical 
Switches 


J.Parker 


Fast hardware assisted arbitration in SCU provides 
switch reconfiguration time 2 to 3 orders of 
magnitude more rapid than prior an for optical 
switch network elements 


10 


MEMS Optical Switch 


R. Kalrnan 


A Fourier-based architecture that takes advantage 
of the small size and integratability of MEMS to . 
provide a large NxN optical switching fabric • 


11 


Fiber Positioning Algorithm 


R. Kalman 


Algorithm for automated positioning of optical, 
libers for opto-eleetronie packaging 


12 


ATM Switch Architecture 


M. Dentine 


Architecture for time mudiplexed crossbar packet 
switch that can be implemented using free space 
digital optics 


13 


Optical Interconnect Configuration 


M. Dersrine 


Optical configuration of highly parallel optical 
interconnect between closely spaced electronic 
x>ards 


14 


Microlens Alignment Technique 


M. Derstine 


Specific implementation of basic idea from McCUl . 
J for precision lateral alignment between spatially : 
separated planar surfaces 
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Invention 


Inventors 


Description/Applications 


15 


Monolithic Optical Beam Combining 
Units 


M. Derstine 


Provides monolithic building block for assembly of 
free space digital optics systems 


16 


Optical Logic Processor 


M. Derstine 


Architectural concepts for systems that can permute 
data 


17 


Linearized Directional Coupler 
Modulator 


R. Weverfca 


Method for designing PILF and other types of 
modulators with highly linear transfer functions 


18 


PILF Modulator with Small Core Fiber 


R. Weverfca 


A more efficient PILF modulator design using 
stronger evanescent coupling 


19 


PILF Modulator with Low Index 
Buffer Layer 


R. Weverfca 


A more efficient PELF modulator design using 
modes near cutoff 


20 


PILF Modulator with Loss/Gain 
Modulation in the Overlayer 


R. Weverfca 


Uses electrical or optical pumping of gain medium 
for modulation 


21 


PILF Modulator with Fiber Grating 


R_ Weverfca . 


Uses modulation of the polymer index to modulate 
the effective 5 in the fiber and change grating 
center wavelength 


22 


PILF Modulator with Beat-Frequency 
Fiber Grating 


R. Weverfca 


Uses low frequency beat-frequency fiber grating to 
provide aB necessary to couple efficiently from 
fiber to waveguide modes 


23 


PILF Innacaviry Fiber Laser 
Modulator 


R. Weverfca 


Uses PILF as low insertion loss modulator that can 
function as an intracavity modulator for lasers or 
other resonant opto-electronic devices 


24 


?ILF Modulator/Filter with Therm o- 
Optic Polymer 


R. Weverfca 
R. Hill ' 
G. Bjorfclund 


Uses the large index change that can be achieved in 
polymers through the therm o-optic effect to 
an? vide greatly increased PILF tuning range 


25 


Traveling Wave Detector Based on 
Fiber Half Coupler Substrate 


R. Weverfca 
[Opti vision). 
A. Knoesen 
(UC Davis) 


Uses fiber half coupler substrate to deliver opocaJ 
power to an array of photodetectors in a phase 
matched manner 


26 


iigh Power Photodetector 


R. Hill ? 
R. Weverfca 


General scheme for optical fan-out, RF fan-in for 
distributed photodetectors 


27 


: tti c icnt MbM rnotoaetector 


R Will 1 

i\- mil £ 
R. Weverfca 


use 01 lexxsjei arrays ana ainracnve optical 
elements to increase the efficiency of MSM 
photodetectors 


28 


Variable Optical Delay Line with 
Increased Resolution 


R. Weverfca 


be of differential dispersion between two different 
: Ibers containing sets of fiber gratings to achieve 
smaller minimum delay 


29 


Optical Switch Based on Magneto- 
Optic Effect 


R. Weverfca 


se of current controlled magneto-optic crystal 
ement inside of Sagnac Interferometer to provide 
bias and switching 
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# 


Invention 


Inventors 


Description/Applications 


30 


lxN Rotating MEMS Deflector Switch 


R. Weverfca 


Use of optical element mounted on rotating MEMS 
base to provide controlled angular deflection for 
I xN switch 
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